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Wheaton, Peters, and Howard. The compiler has not confined himself, in the preparation of 
ifae work, to a dry and meagre statement of the points of law decided by the conrt in the differ^ 
ant cases, but has sought to enhance its practical value, by embodying with the digest of each 
decision, soch a portion of the facts of the case and the reasoning of the court, as was necessary 
to its complete elucidation. As the result of this system, the work embraces, not only the judg- 
ments of the court, but the great body of the dicta of its judges, which, though not absolute 
authority, command respect and deserve attention. Tnese have been given, in general, in the 
language of the court itself To bring so large an amount of matter within the compass of a 
single volume, he has been compelled to avoid all repetition of decisions which might seem 
equally appropriate to various titles ; hut that this circumstance may occasion no inconvenience 
to the student, he has prepared a copious index of the entire contentsof the work, by a reference 
to which the various places in which any subject has been treated may be discovered at a glance. 
^There, as is often the case, the same point has been frequently settled by the court, the difierent 
cases have been grouped together in a single reference. 

" The volume is submitted to the indulgence of the profession, in the hope that it will diffuse 
• knowledge of the decisions of the court, and &cilitate their examination."-— Pre/ace. 

OPINIONS OF THE WORK. 

Fhrm Hon. Levi Woodbury, Aasociate Judge q^ the United Statea Supreme Court, 

" I have taken much pleasure in examining the Digest of the Decisions of the Supreme 
Conrt of the United States, by J. P. Holcombe, Elsq., which you have been so kind as to place 
in m} hands. 

" The arrangement of the matter seems to be clear. The points in the cases are justly 
diachminaied ; and the references, so far as tested, appear accurate. 

*' As a cominct and convenient index to near fifty volumes of reports, it must prove very 
jacfiil to the profession. Respectfully, 

LEVI WDODBURY." 

» 

From the Hon, R. B. TViney, Chief Juetiee of the Supreme Court of the- United Utatee. 

" WASHiifOToir, Jan. 26, 1848. 

" I have frequently during the present Term turned to Holcombe's Digest of the Decisions 

of the Supreme Court, which you left with me some weeks ago, in order that I might be able, 

according to your request, to express an opinien of the work. I have found it well and con- 

reniently arranged, and as far as [ have examined, accurate in its statements and referencetp 

I think it is worthy i a liberal support from the members of the Bar. 

R. B. TANEY." 
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PREFACE. 



The Bar of England and the Bar of the United States 
are co-laborers in the same great field of jurisprudence ; 
and the two nations are as intimately coimected by this 
conjunction, as they are by their conmion origin, language, 
and literature. 

The common law of England is the system adminis- 
tered by both. This, while it is peculiar to England, 
" forms at the same time the substratum of the laws of 
every State in this confederacy.'' — Ma/rshaU^ O. J.^ 2 
Bv/rr's Trials 482. " And the constitution and laws of 
the Union are predicated on its existence." — Story ^ JI, 
1 GaU^ 488. Generally, therefore, throughout the land, 
and more especially in thirty distinct and independent 
empires, many of them covering a territory exceeding the 
limits of the Island of Great Britain, this body of law is 
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subjected to an elaboration of a most expansive character, 
arising from new social positions, nnder novel forms of 
government, demanding equally novel applications of 
established rules and principles. From this it results, 
" that we are enabled to return to a great, learned, and 
intelligent nation, her own common law, improved by 
her sons, and thus to repay her for the benefits bestowed 
by imparting it to us.^' — Dwp. on Jvria.^ 130. 

The united Bar, in this point of view, whether con- 
sidered with reference to its numerical or intellectual 
strength, is a power of most gigantic character. In Eng- 
land, it takes its position, in the person of the Lord BQgh 
Chancellor, just below the throne. In the United States, 
it moulds, and then infuses life and energy into all the 
varied constitutional forms of government, it guides all 
their practical movements, and is in truth the great Pal- 
ladium of civil liberty. The present era of the world is 
one of a very extraordinary character. Every where 
there is an uneasiness of condition, and a tendency to an 
upheaving of the elements of society from their foundar 
tions. On the continent of Europe, the Bar, formed un- 
der the auspices of the Justinian Code, seems to exercise 
but little influence over the disturbed mass ; while in 
agtod, «,d in America, i.. Anglo^on spirit n«k« 
it the mighty conservative agent, to which both are in- 
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PREFAfcB. 7 

debted for their coatiniied peaceful existenee under tiheir 
req)ective happy forms of government. 

To sustain and fortify this portion of the body poKtic, 
ought therefore to be the object of every truly patriotic 
statesman. This can be best effected, not by unwise alr 
tempts to create new systems, which flatter vanity, create 
confusion, and encourage indolence, but by cherishing and 
improving aiicient and well-tried institutions, by holding 
forth inducements for a steady advance in all manner of 
professional learning. This is the only true progress. 
How faithfully, or faithlessly, this duty has been performed 
in the various States of the Union, it is not now my pur- 
pose to inquire. Suffice it to say, there are in this par- 
ticular, in most of them, grievous sins of omission and 
commission. ITiese enhance the obligation resting on 
individual members of the Bar, to increased efforts to 
correct the eviL The appeal is^of the most serious char- 
acter ; and every lawyer who venerates his profession 
should so labor, as to be able to say conscientiously, and 
in the language of the great Roman orator, ^^ Ad eam 
partem access! ReipnbUc* sTiblevand* qn* maxime 1^ 
borarit.'' — CHc. m OobcU. Dw. 3. It is in this spirit that 
the following work has been prepared ; that the student 
may be taught to rely more upon the noble power of 
reason than upon the mere faculty of memory, and may 
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thus not only lay deep the fonndations on which an en- 
during reputation may be created, but acquire a power 
wHch, « if the spirit of innoyation shaJl unfortunately 
continue to exist, may enable him, at least, to direct it 
into ita proper channel, and prevent the axe from being 
applied to the root of the tree." — Dt^. on Jwria.^ 129. 
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THE LAW STUDENT. 



THESIS I. 

THE COinreELLOB ! THE HONORARIUM : PROFESSIONAL DIS- 

TINOTIONS : UNIVEESrnES, ETC. 



INTRODUCTION. 

Godwin, in his "Enquiry concerning Political Justice," grave- 
ly announces that " Law, as an Institution, is of the most pemi- 
cious tendency and ought to.abolished," and that "the true prin- 
ciple which ought to be substituted in the room of law, is, that 
of reason exercising an uncontrolled jurisdiction upon the cir- 
cumstances of the case." Starting from this goal, he finds the 
transition easy, to another extraordinary proposition, fairly de- 
ducible, it must be admitted, from such premises, " that if there 
ought to be no such thing as law, it follows, that the profession, 
of a lawyer is entitled to our disapprobation." Warming with 
his subject, he insists, that lawyers engaged in the administration 
of such an unholy thing, " can scarcely fail to be dishonest 
men;" but again, being constrained to admit "that it is not 
quite impossible that there may be a perfectly honest lawyer," 
2 
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he proceeds to close every avenue of grace to the profession, by 
asserting a paradox, which seems legitimate enough as a conclu. 
sion from such notions, that "a perfectly honest lawyer is a 
more pernicious member of society than the dishonest lawyer, 
because his conduct has a direct tendency to postpone the reign 
of sound policy, and to render mankind tranquil in the midst of 
imperfection and ignorance." — 2 God. Pol. Enq., 772. 

Such and similar doctrines maddened the minds of men dur- 
ing that revolution, which signalized the close of the 18th cen- 
tury, and were the parents of those disorganizing principles 
which induced the National Assembly, on the 2d September, 
1790, to abolish the rights and privileges of the Bar in France, 
and which are producing their fruits, on a small scale indeed, 
and in a more silent manner, even at the present day. 

To all who remember the wonderful excitement produced in 
those days, by the writings of Godwin, and the overwhelming in- 
fluence they exerted upon the minds of men, the propriety of 
placing his famous work in the front rank as the moving cause 
of whatever is now felt or urged against the profession of the 
law, will be obvious ; and it may be now, as at that time, safely 
averred, that those only who are opposed to the wholesome re- 
straints of the law, are hostile to its ministers. 

It is a proud concession, therefore, forced upon the mind by 
the preceding remarks, that law, and the profession of the law, 
must stand or fall together. 

The close connection between civilization, and the establish- 
ment of an order of learned men, devoted to the pure adminis- 
tration of justice, is to be gathered from the history of every 
nation. The advocate or counsellor whose duty it is to sustain 
and defend the rights of others in courts of justice, is to be found 
in free governments only, and is deservedly the favorite of the 
pure and intelligent portion of a free people. 
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In that barbarous and anomalous state of things, contemplated 
by Godwin, where all law is to be abolished, this profession clear- 
ly could not exist ; the rescript of the despot, or the bastinado of 
the Cadi, would abundantly supply its place ; but under a govern- 
ment of laws, it would be easier to dispense with almost any 
other vocation than with this. " Justitia periret, si deesset qui 
justitiam allegaret." 

The historical phases of such a profession, are always inter- 
esting, and every thing regarding in anywise its economy, is 
worthy of study and attention. 

The following case serves to introduce a portion of its history. 
Its general annals remain to be written. 



CASE. 

J. V. Henry, Esq., vs, William J. Stewart. 

SxTPREBiE Court. — Sittings after October Tenn, 1820. — Coram Yah Ness, J. 

The declaration in this cause contained the common counts, 
for work, labor, care and diligence, as a counsellor at law. Plea, 
General Issue. 

One J. S. filed a bill in the Court of Chancery against the 
defendant and several others, to have his accounts as administra- 
tor adjusted. The master to whom the taking of the accounts 
was referred, reported a large sum against the complainant, 
which report was confirmed by the Chancellor, who made his 
decree accordingly, from which the said J. S., the complainant, 
appealed to the Court of Errors. The respondents in the Court 
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of Errors, of whom the present defendant was one, retained the 
plaintiff, a counsellor at law, to argue the case in their behalf, in 
that Court. 

It was after this twice noticed for hearing in two several 
years, 1816 and 1817, and the plaintiff attended, prepared to 
argue, but before the cause was reached on the calendar, it was 
compromised by the parties. The plaintiff then drew a draft or 
order, entitled in the cause, requesting the respondents to pay to H. 
8300, being his fee as counsel in that cause. This draft or order 
was presented to the defendant, who replied that his uncle (one 
of the respondents) was at New Orleans, and his return was 
shortly expected, when it should be paid. 

Watts, for defendant, moved a nonsuit on two grounds ; 
1st. That an action at law could not be maintained for a counsel 
fee, being merely quiddam honorarium ; and 2d, That the action 
ought to have been brought against all the respondents. In support 
of the first point he cited Charley vs. Bolcott, 4 D. & E., 317, and 
the preface to Davis's Reports, 23. 

Wilkes e contra. 

Van Ness, J. The rule in England is undoubtedly as the 
defendant contends. There the government is composed of 
kings, nobles and commons, and counsel have placed themselves 
among the privileged orders, and their compensation is honorary. 
Our rule is more consistent with the spirit and genius of our 
institutions. The claim of the counsellor here, is placed on the 
same fooling with that of every other class of men. He is entitled 
to a roasonablc comjuMisation for his services, and may sustain an 
action for such compensation, and so the Supreme Court has 
frequently held. 
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There is nothing in the second point. If a recovery is had 
against the defendant here it is final as to the plaintifi*'s demand 
for services in that cause, and the present defendant will have 
his action for contribution against the rest. 

Nonsuit refused. 



COMMENTARY. 

Sir John Davis entertained the most exalted opinion of the 
common law of England, and of its professors. This distin- 
guished lawyer, whose sentiments ought to be early imbibed by 
every honorable-minded student who approaches the law as a 
science, and intends to practice it as a profession, thus ex- 
presses himself on the subject of the fees and compensa- 
tion of counsellors. ''Neither do our learned men of the 
law grow to good estates in the commonwealth by any illi- 
beral means (as envy sometimes suggesteth), but in a most ingenu- 
ous and worthy manner. For the fees or rewards which they 
receive are not of the nature of wages or pay, or that which we 
call salary or hire, which are indeed duties certain, and grow by 
contract for labor or services ; but that which is given to a 
learned counsellor is called " honorarium" and not " merces," 
being, indeed, a gift which giveth honor as well to the taker as 
to the giver ; neither is it certain or contracted for ; no price of 
rate can be set upon counsel, which is valuable or inestimable so 
as it is more or less according to circumstances, the ability of the 
client, the worthiness of the counsellor, the weightiness of the 
cause, and the custom of the country. Briefly, it is a gift of 
such a nature, and given and taken upon such terms, as albeit 
the able client may not neglect to give it without note of ingra- 
titude, (for it is but a gratuity or token of thankfulness,) yet the 
worthy counsellor may not demand it without doing wrong to 
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« 

his reputation, according to that moral rule, "multa honeste 
accipi possunt, quae tamen honeste peti non possunt." 

These remarks of the worthy Attorney General deserve all 
praise, and are well calculated to advance the dignity of a pro- 
fession, intimately connected with the well-being of society. 
But still, however willingly the educated counsellor may adopt 
such elevated principles, they require, for effect, the correspond- 
ing action of the client. 

He niust be willing to do his part by a liberal and voluntary 
reward, proportioned to his ability and his estimate of the value 
of the services rendered. This just and honorable liberality, it is 
apprehended, is not the growth of modern times ; and hence, al- 
though the beauty of the theory is still retained in the law of 
England, the commercial character of the age has even there 
subjected it to qualifications, which have made the doctrine less 
Utopian, by stamping upon it somewhat of the utilitarianism of 
the times. At present in England (in the absence of contract) 
it is still understood, that an action cannot be maintained for the 
fees of counsel, upon a quantum meruit, and he is thus prohibited 
from coercing the dormant liberality of his client for services 
rendered ; on the other hand, however, with this rule in view, 
and as a necessary consequence, he may, and is expected to, ex- 
act his fees in advance, and thus by a prudent moral coercion 
enforce compensation. 

So, when present inability is urged, it is perfectly legal for 
him to reduce his connection with his client to express contract 
for future reward, which the law will enforce in like manner as 
any other contract. 

In this spirit we find the judges of the present day, while 
professing to uphold the doctrine of " honorarium," still applying 
to it, language of qualification, replete with common sense and 
mutual justice. 
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Mr. Justice Bayley, in a case in which it was insisted that it 
was contrary to law to require a defendant to reimburse the fees 
paid to plaintiff's counsel on the ground that such fees were not 
recoverable by counsel in a court of justice, makes the following 
remarks : " The suggestion is, that by law no man is liable to 
pay the counsel at all, and that, therefore, the whole of this 
charge for counsel is improper. That seems to me to arise 
entirely from a mistake in point of law. It is never expected, 
it never has been the practice, and in many instances it would 
be wrong, that counsel should be gratuitously giving up their 
time and talents without receiving any recompense or reward. 
It is the recompense or reward which induces men of consider- 
able ability, and certainly of great integrity, and with every 
qualification which is necessary to adorn the bar, to exert their 
talents. It is the emolument in the first instance, to a certain 
degree, that induces them to bear the difficulties of their pro- 
fession and to wear away their health, which a long attendance 
at the bar naturally produces ; and it is of advantage to the 
public that they should receive those emoluments which produce 
integrity and independence ; and I know of nothing more likely 
to destroy that independence and integrity, than to deprive them 
of the honorable reward of their labors. But it is said that 
counsel can maintain no action for their fees. Why ? Because 
it is understood that the emoluments are not to depend upon the 
event of the cause, but that their compensation is to be equally 
the same, whether the event be successful or unsuccessful. They 
are to be paid beforehand, because they are not to be left to the 
chance whether they shall ultimately get their fees or not, and it 
is for the purpose of promoting the honor and integrity of the 
bar, that it is expected all their fees should be paid at the time 
when their briefs are delivered. 

" This is the reason why they are not permitted to maintain an 
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action. It is their duty to take care if they have fees, that they 
have them beforehand ; and therefore, the law will not allow 
them a remedy if they disregard their duty in that respect. 

'< The same rule applies to the case of a physician, who cannot 
maintain an action for his fees. He, therefore, is to receive his 
fees at the period of time when his attendance occurs. These 
are the reasons why the gentlemen of these two professions can 
maintain no action for their fees : but is it to be supposed that 
men are to waste their lives to qualify themselves for the pro- 
fession without receiving any emolument ? That never can be 
imagined." In the same case Mr. Justice Best thus comments 
on the same subject, and especially with reference to payment 
in advance : " Nothing can be more reasonable than that counsel 
should be rendered independent of the event of the cause, in 
order that no temptation may induce ^them to endeavor to get a 
verdict which, in their consciences, they think they are not 
entitled to have. Counsel should be rendered as independent as 
the Judge or the Jury who try the cause, when called upon to 
do their duty. Was it ever understood by any man, that gentle- 
men who are put to the most enormous expense, in rendering 
themselves competent to appear in a Court of Justice as advo- 
cates, are to act for nothing ? No man is so ignorant, or so 
stupid, as to suppose that this can be the case. There is nothing 
which has so great a tendency to secure the due administration 
of justice, as having the Courts of the country frequented by 
gentlemen so eminently qualified by their education and prin- 
ciples of honor, as at this time appear, to discharge the duties 
which they are called upon to fulfil. If, under such circum- 
stances, there could possibly be a disposition to do injustice to 
such men, the greatest injury would be done to the public. No 
man would attempt to qualify himself for the profession, and the 
greatest disorder and inconvenience would exist in the Court, if 
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we were to act upon the absurd principle contended for. It 
never entered into any man's contemplation, as a sound prinoi- 
ple, that counsel are not to be paid their fees in the first instance. 
" The agument now used in favor of the defendant, that a 
counsel cannot recover his fees at law, is answered by the usage 
which has for a great length of time prevailed, of allowing the 
fees of counsel (paid to him in advance) on the taxation of 
costs." — Morris vs. HunT, 1 Chitty, p. 644. 

There are strong traces of the doctrine of " honorarium " to 
be found in the law of many of the States of the Union; these 
are plainly derived from the common law of England* which is 
the parent fountain of the jurisprudence of nearly all the States. 
The rule, however, has been so often qualified, that it may be 
well doubted whether it is at the present day sustained in ita 
original vigor in any of our tribunals. 

In 1810, Tilghman, C. J., asserted the rule in Pennsylvania, 
probably for the last time in the United States, in the case of 
Mooney vs. Loyd, 5 S. & R. 412. *' The single question in this 
case (says the Chief Justice) is, whether an action can be sup- 
ported by a gentleman of the bar against his client for advice 
and services in the trial of a cause, over and above the attor- 
ney's fees, allowed by act of Assembly. Without doubt, no such 
action lies at common law. The connection between counsel 
and client, in contemplation of law, is honorary merely. The 
counsel renders his best services and trusts to the gratitude of 
his client for his reward. In the language of Blackstone, ' A 
counsellor can maintain no action for his fees, which are given, 
not as " locatio et conductio," but as '* quiddam honorarium," not 
as a salary and hire, but as a mere gratuity, which a counsellor 
cannot demand without doing wrong to his reputation/ The 
opinion of Blackstone is founded on the best authority. In the 
case of Moore vs. Row, 1 Ch. Rep., 38, (in the 6th year Car. 1,) 
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a counsellor's bill for fees was dismissed on demurrer. In 
'[(hornhill vs. Evans, 2 Atk., 332, Lord Hardwick declared that 
the Court would not suffer gentlemen of the bar to maintain an 
action for fees. This, then, is the law which our ancestors 
brought with them when they emigrated from England ; nor did 
they, or their successors, think proper to alter it. It was never 
altered by act of Assembly, nor by practice ; for it is not pre- 
tended that an action for fees was ever sustained before our 
Revolution, or in this Court since the Revolution. Actions have 
indeed been supported on notes and obligations, given by clients 
for services rendered. But this is quite a different thing ; a client 
is under no obligation to give either bond, note, or money, but 
he may give all or either, ^if he pleases, an^ if he does so it is 
lawful for counsel to accept them ; and in case of non-payment, 
an action may be supported, because the consideration is lawful." 
This case was overruled on two several occasions in Pennsyl- 
vania, and the rule upheld by it no longer exists in that State. 
In the case of Gray vs. Breckenridge, 2 Penn. Rep., 80, a coun* 
seller was allowed to recover his fees for consultations, and for 
the trial of several causes, upon a mere implied promise to pay 
arising out of the fact of services rendered, the Court remarking 
as follows : " In the only fact urged against this demand, that the 
services were those of a counsellor at law, we cannot perceive 
any thing which in good conscience debars the plaintiff from a 
reasonable compensation. We regard this claim, under the cir- 
cumstances, as standing upon as just a footing as if there had 
been an express verbal promise to pay, or a promissory note given 
for the services, as the consideration of such a note was declared 
in Mooney vs. Lloyd to be sufficient to support an action upon it ; 
so there can be no doubt it is equally good on the present issue ; 
for so far from its being against equity to demand payment of the 
defendant, it is manifestly unjust and inequitable in him to refuse 
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it." So in Foster vs. Sacks, (4 Watts' Penn. Rep. 33,) Chief 
Justice Gibson, who was on the bench when the preceding adju- 
dications were made, speaking of the " honorarium," observes : 
'' Itsf>rinciple had its origin in the Roman law^ when the practice 
of oratory was so elevated as to be fancifully thought to be inca^ 
pable of stooping to mercenary considerations without debase- 
ment. And the dignity of the robe, instead. of any principle of 
policy, furnishes all the argument that can be brought to support 
it at the present day ; for it is hard to imagine a principle of 
policy that would forbid compensation for services in a profession 
which is now as purely a calling as any mechanical art. The 
English Courts adopted it practically and professedly on the foun- 
dation of dignity ; they studiously restricted it to advocates." 

In the State of Delaware, the rule has also long since ceased 
to exist. — Stevens vs. Merges, 1 Hare, 127. 

In the State of New- York ingenious efforts have been made 
to sustain the ancient rule, upon the authority of the fee<bill, in 
which are contained some paltry allowances for counsellor's'ser- 
vices, and which the liberality of the client has endeavored to 
construe into a standard for exertions of the most zealous cha- 
racter. 

This subject having, however, received the action of the 
Court for the Correction of Errors, may'now be considered at 
rest in the State of New- York, where the common-sense rule of 
the Courts of Pennsylvania has been fully adopted. 

Chancellor Walworth concludes a very learned opinion on 
this subject with these general remarks : ** Whatever may be 
the practice of other countries, however, the principle never 
has been adopted in this State, that the professions of physicians 
and counsellors are merely honorary, and that they are not of 
right entitled Ao demand and receive a fair compensation for 
their services. 
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" It is wholly inconsistent with our ideas of equality, to sup- 
pose that the business or profession by which a man earns the 
bread of himself or of his family, is so much more honorable than 
the business of other members of the community, as to prevent 
him from recovering a fair compensation for his services on that 
account. I have no doubt, therefore, that by the law of this 
State, as it has always existed from the time of its first settle- 
ment, the lawyer as well as the physician was entitled to recover 
a compensation for his services, and that such services were 
never considered here as gratuitous and honorary merely." 

The Chancellor, in the same opinion, disposes of the argu- 
ment drawn from the tariff of fees in the fee-bill, by the sound 
answer, that the fee-bill merely fixes the rate of allowance of 
taxable costs as between party and party. — Adams vs. Stevens 
et al, 26 Wend., 455. 

In the same case, Senator Verplanck treats the rule with his 
usual classical neatness : " In a land wedded to old usages we 
know that habit or prejudice may keep up a distinction in form, 
that has long ago passed away in substance, and thus compel the 
counsellor and the licentiate physician to look only to their hon- 
orary fees, whilst the surgeon or solicitor may sue for his bill ; 
but in our < bank-note world,' on this side of the Atlantic, and in 
an age when the greatest poets are willing to confess that they 
toil ' for gain, not glory,' it is ridiculous to attempt to perpetuate 
a monstrous legal fiction, by which the hard-working lawyers of 
our day, toiling till midnight in their ofiSces, are to be regarded 
in the eye of the law in the light of the Patrician jurisconsults of 
ancient Rome, where, 

' dulce did fait, et solenne reclusa, 

Mane domo vigilare, clienti promera jura ;' 

and who at break of day received the early visits of their humble 
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and dependent clients, and pronounced with mysterious brevity 
the oracles of the law." 

These decisions are quite sufficient to show, that the idea of 
gratuitous service to be rewarded by " quiddam honorarium," at 
the option of the client, without power on the part of the coun- 
sellor to give a just coercion to such option when inclined to be 
inert, cannot exist in any State of the Union, consistently with the 
spirit and genius of our confederation. 

In the perusal of the decisions, both in England and in the 
United States, the attentive student must have been struck with 
the various conflicting reasons given by learned men for the rule 
prohibiting counsellors from claiming their compensation by suit. 
The true reason is more a matter of curious learning, than of 
practical utility. It appears to me, from such investigation as I 
have been able to give to the subject, to owe its origin to a state of 
society, and to social usages, essentially different from those of the 
present day, and to have been thus ingrafted in our system of 
law, in more modem times by a forced analogy. The " orator " 
of remote antiquity, and the " counsellor " of the present day, 
have indeed some points in common, but in the main, their posi- 
tions are essentially variant. 

The " orator" was not called upon to build up by his inter- 
pretations, a recondite system of law, nor to apply by close and 
logical reasoning rules derived from precedent and authority to 
the varied actions of men in society. No system of jurispru- 
dence required the preparatory study of years to fit him for 
public exertion. Schools of oratory 'were opened, and there, by 
continued exercise and daily discipline, was acquired the art — 
'* dicere de rebus omnibus, at in utramque partem disputare." — 
The poet, the historian, and the orator, all sought their reward in 
the applause of assembled multitudes, at the national games, or in 
the midst of the silent and admiring "corona," or in the excited 
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and noisy assembly of the people. The eloquent accusation or 
defence of a popular leader, or the more elevated assertion of 
popular rights in opposition to a proud invader, would elevate 
the orator to the highest offices of the state. For such a man, 
for such services, to demand a pecuniary reward, was base 
indeed ; and the name of the unfortunate orator who first de- 
graded his high vocation by such meanness, is, as might be 
expected, recorded in history. 

Antiphon, who lived 450 years before the Christian era, is said 
to have been the first of all antiquity, who received a fee for the 
defence of private rights. Froni the accounts given of him, 
he was by no means inferior in power, as an orator, either to 
Demosthenes or Cicero. He exercised his functions in Athens, 
and was the preceptor of Thucydides. Some specimens of his 
eloquence will be found in Dobson Oratores Attici, Vol. I. p. 29, 
with a biographical notice by Van Spaar. The advocate of the 
present day, and the advocate of the days of Cicero, moved in a 
very different sphere from the orator ; the duty of the advocate 
was then, as it is now, confined to the application of the rules 
of civil law to the protection of the property and social rights 
of the citizen; hence devotion to the study of the law, and 
ability in its application to the transactions of private life, formed 
the field of his professional exertions : and we may learn from 
the language of Cicero in his celebrated oration for Murena, how 
^ infinitely superior the station of the orator was esteemed in 
those days to that of the advocate. 

The scholar will well remember the stately elevation of his 
language when he places the "orator" next in dignity to the 
triumphant " Imperator," and he will at the same time feel the 
immeasurable inferiority he assigns to the advocate, when he 
recalls the withering language he addresses to the celebrated 
jurisconsult Sulpicius, when summing up all his contempt for his 
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profession, he threatens to master, with trifling effort, all that 
was to be found in the science of the law — "si mihi, homini 
vehementer pccupato, stomachum moveritis, triduo me juris- 
consultus esse profitebor." 

The earliest law, recorded at least, among the Romans, pro- 
hibiting the taking of fees, and from which the rule, the subject 
of this commentary, is certainly derived, is in my judgment aimed 
at the elevated orator, and not at the comparatively humble 
advocate. The "lex Cincia," passed 204 years before the Chris- 
tian era, and about the same time after the public censure of 
Antiphon, plainly points to the orator as distinguished from the 
jurisperitu^, " Ne quis ob orandam causam pecuniam donumve 
accipiat." This law prohibits all reward to the '* orator,'' but 
by various modifications the right to i\iQ donum, the parent of the 
honorarium, grew up and was established, and under it we read 
of testamentary bequests from grateful clients to eloquent orators 
far exceeding the most visionary fancies of modern times. 

The " advocate** of the Roman Empire advanced in dignity 
and esteem with the advancing system of Imperial jurisprudence, 
and as the law matured into a science, requiring the devoted 
attention of years for its acquisition, and employing in its appli- 
cation the noblest faculties of the mind, the " orator" dwindled 
into a showy and unsubstantial ornament, while to the " advo- 
cate" fell the duty and power of pleading in courts of justice. 
By this regular gradation the " advocate," by embodying in him- 
self all that was useful in the "orator," with all that was valuable 
in the mere lawyer, superseded the ancient " orator," and very 
naturally, in advancing his own dignity favored the idea of 
" honorarium," which certainly, in early periods, did not at all 
embrace or affect his order. 

It is a curious fact in legal history, and seems to come 
naturally into this branch of the subject, that the same pre- 
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eminence claimed by Cicero for the " orator" (his elevation next 
in degree to the military leader) was in the later days of the 
Empire accorded by an Imperial rescript to the "jurisperitus." 
"Du8B sunt artes'' (exclaims Cicero) "quae possunt locare ho- 
mines in amplissimo gradu dignitatis, una imperatoris altera 
Oratoris boni. Ab hoc enim pacis omamenta retinentur, ab 
illo belli pericula repelluntur." — Cic. pro Murena. 

The Emperors Leo and Anthemius, by their rescript in the 
year 469 to the Praetorian Prefect of lUyria, grant the same honor 
to the " advocate '* or " jurisperitus " of the civil law. 

" ^Advocati* qui dirimunt ambigua facta causarum, suae que 
defensionis viribus in rebus ssepe publicis ac privatis lapsa exi- 
gunt, fatigata reparant, non minus provident humane generi, quam 
si praelio atque vulneribus patriam parentes que salvarent. Nee 
enim solos nostro imperio militare credimus illos, qui gladiis, cly- 
peis et thoracibus nituntur, sed etiam advocates : Militant nam- 
que patroni causarum, qui gloriosse vocis confisi munimine, 
laborantium spem, vitam et posteros defendunt." — Code, Lib. 
2, T. 7, 14. 

The transition to the counsellor of the common law, must 
now be perceived to be plain and easy. We have borrowed this 
and much more, with and without acknowledgment, from the 
civil law ; the traces of this system are here and every where 
observable in our own. It would be strange indeed, if the ambi- 
tion of the advocate or counsellor^ of modern times, had not 
prompted him to appropriate to himself the borrowed dignity of 
his Roman prototype. This then seems to be the origin of the 
rule, and of its introduction into modern jurisprudence. Its foun- 
dation, consequently, is unsubstantial, and as it rests upon no 
principle whatsoever, no one can regret its entire repudiation. 
True honor must henceforth be sought for by the barrister, in the 
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more substantial ornaments of learning and integrity, the only 
true passports to public favor. 

The industrious student who may be inclined to pursue this 
matter further, will find a very interesting and instructive article 
under the title " Honoraire " Merlin Repertoire universeUe et 
raisonn^ de jurisprudence. Butler's Note to Co. Litt. 295 a. n. 
252 ; and Cooper's Note to Just. Inst., p. 596, will also supply valu- 
able information. 

There are grades of dienity, distinctly marked by proper 
boundaries, in each of the learned professions, and they prevail in 
a greater or less degree, according to the forms of government, 
throughout the civilized world. 

In the profession ipf the law, the theory and the practice are 
every where distinct sciences, the professors of the former natu- 
rally taking precedence of those of the latter, by reason of its su- 
periority as a branch of learning. Thus also among the Romans, 
the " defensores " or patrons, and the " advocati " were learned 
in the law not merely of the Republic or Empire, denominated 
the civU law, but in all the ancillary branches of general law 
which must adorn the accomplished lawyer ; while the procu- 
ratores, negotiorum gestores, and cognitores, were learned in 
the forms and practice of the Courts, and familiar only with the 
strict routine of their proceedings. In England* barristers, Ser- 
jeants, and advocates, perform the functions of the defensores and 
advocati ; attorneys, solicitors, and proctors, those of the procu- 
ratores, negotiorum gestores, and cognitoro^ of the civil law. In 
the United States counsellors and advocates embrace the first 
class, and attorneys, solicitors, and proctors the second. In some 
of the States these functions are kept entirely distinct, and in 
others, where the practice is simple, they are blended ■ t<^ther« 
Wherever the practice of the English Courts prevails the dis- 
3 
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tinctioQ exists ; where that is departed from, partially or entirely, 
the distinction fades in like manner. 

In the Courts of the United States, usually denominated the 
Federal Courts, the distinction is strongly marked, and equally so, 
until recently, in the Courts of the State of New- York. 

Wherever the distinction is maintained, the law discussed 
above will find its place, either for utility or honor ; where it is 
not maintained, the second branch may be elevated to the dignity 
of the first, or the first reduced to the grade of the second, and 
the halo of the " honorarium " brightened or dimmed accordingly. 
In the State of New- York, the members of the Bar have been at 
all times prominent actors in the political conflicts of the day. 
The profession has consequently been too much a subject of legis- 
lative assault ; suffering sometimes from popular dissatisfaction, 
but oftener from the attacks of its own members, seeking popu- 
larity in such crusades. By these means the distinction between 
attorney and counsellor, is now, so far as concerns positive law, 
obliterated. — Const, N, F., Art. 6, § 8. 

The more marked distinction, however, which learning cre- 
ates, cannot be affected by legislative provisions, but must for 
ever remain. The subject of this commentary must, therefore, 
still have its value here, and specially so, as the profession is now 
freed from all laws controlling or affecting the value of services, 
and left at perfect liberty to subject them to any standard of 
value which talent or learning may justify. 

Still, however, notwithstanding these constitutional provi- 
sions, we are not allowed to despair of a more perfect establish- 
ment, at a future day, of distinctions so essential to the elevation 
of the bar. This will be effected by the opening of schools of 
law, and the conferring of academical honors. This is not a 
novelty in legal annals. In the early history of the Bar in Eng- 
land, the clause in Magna Charta which made the Court of 
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Common Pleas for ever local, is said to have brought together the 
professors of the municipal law into an aggregate body at West* 
minster, and to have led to the establishment of the Inns of Court. 
Here exercises were performed, lectures read, and degrees con- 
ferred in the common, as at other universities iu the canonr and 
civil law. The degrees were barristers and Serjeants ; barris- 
ters, (first styled apprentices,) answering to the bachelors 
of the universities, as the state and degree of a serjeant 
(servientes ad legem) did to that of a doctor. — 1 Com. 17 (Ste- 
ven's ed.) The University of the State of New- York has power 
to confer all such degrees as are known to, and usually granted, 
by any college or university in Europe. — 1 R. S. 458, § 18. 
When schools of law, therefore, shall have supplied, as they ne- 
cessarily must do, the place of lawyers' offices, as resorts for in- 
struction, the degree of " licentiate " to the tyro, and of " doctor " 
to the advanced professor, conferred by the university, and sanc- 
tioned by the Courts, as evidence of the ability and learning re- 
quired by the constitution, will efiectually restore, in this State, 
that wholesome division which is at present temporarily destroyed. 
It is presumed that every State in the Union possessed of a *' uni- 
versity " will find similar powers, dormant or active, which may 
be applied to the same important end, of advancing the learning 
and dignity of the Bar ; and we may therefore confidently hope, 
that among the rising glories of this confederacy, there may be, 
at a future day, schools of law in friendly competition, rivalling 
the ancient reputation of the far-famed universities of Europe. 



THESIS II. 



THE OPFIOE, AiniQUmr, AJSTD DIGNITY OF THE NOTABY, ETC. 



INTRODUCTION. 

The office and dignity of the notary, as known to continental 
Europe, is strongly impressed on the literature of England, espe- 
cially on her dramatic literature ; leading to the conclusion, that at 
some early day, that office with its dignity were known to the com- 
mon law. This, however, seems not to have been the fact ; the 
office, indeed, is cecognized in the legal history of England, but 
seems never to have possessed the consideration attached to it 
on the continent. The intercourse between the merchants of 
the realm, and those of foreign countries, where this officer was 
more or less essential to the transaction of public and private 
business, served no doubt to maintain, generally, a conviction of 
his importance, which the merchant would naturally bting home 
with him, and attach, to some extent, to the same office (in 
nomine) recognized by his own laws. In this manner popular 
impressions were created, which generally find their way into 
the popular amusements. 

This intercourse might also be reasonably expected to infuse into 
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the law merchant, some traces of respect for the same office, and 
we accordingly find it in the constitution of the foreign bill of ex- 
change, the most interesting medium of intercourse with foreign 
nations. Here alone, at the present day, is the official act of the no- 
tary in certain cases of indispensable necessity. The following 
case and commentary will give a general view of the dignity and 
importance of this ancient office, in its earlier days, and its present 
position to some extent in the commercial nations of the world. 



CASE. 

COWPERTHWAITB VS, SHEFFIELD atld OtheVS, 

J. & J. Reid, merchants, residing in Mobile, in the State of 
Alabama, drew several bills of exchange on W. Kelly & Co., 
merchants, residing in Glasgow, in Great Britain, in the follow- 
ing form. 

1 Ex. for £1000 sterling. 

Mobile, 28/A February, 1887. 

Sixty days after sight of this first of exchanges, second, third 
and fourth unpaid, pay to the order of ourselves in London, 
£1000 sterling, value received, and charge the same to account. 

J. & J. REID. 

To Messrs. W. Kelly & Co., Glasgow. 

These bills were negotiated in Mobile, and purchased by the 
defendants, resident merchants, who transmitted them to Lon- 
don, in payment of their responsibilities there. 

Thos. Wilson & Co., of London, the holders, sent them im- 
mediately to Glasgow for presentment. They were duly pre- 
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sented by a notary for acceptance and protested for non-accept- 
ance. 

The bills and protests in quadruplicate were then returned to 
T. Wilson & Co., in London, who sent them by the first packet 
to New- York, to their agent there, this being the nearest route to 
Mobile. 

The agent instead of transmitting the protests to the drawer 
and endorser in Mobile, handed the same to a notary in New- 
York, who addressed a note to them as follows : 

New- York, June 8, 1 837. 

Please take notice^ that a bill of exchange, dated JV^obile, 28 

February, 1837, for £1000 sterling, drawn by J. & J. Reid, on 

Messrs. W. Kelly & Co., and endorsed by you, was on the nth 

April last at Glasgow protested for non-acceptance, and that the 

holders look to you for payment. 

For T. WILSON & CO. 

JAS. H. DILL, 

Notary Public. 
To J. E. Sheffield & Co., Mobile, Ala. 

The defendants contended that this notice was entirely de- 
fective ; they insisted 

1. That the notary protesting, must give the notice as an 
official act, and that this must be accompanied by a 
copy of the protest. 

2. That the notice given in the City of New- York by a 
notary, who had no actual knowledge of the fact, was 
not available. 

Oaklet, Justice, reserved the question, and directed a ver- 
dict for the plaintiff. 

The cause was argued by Hall and Blatchford for plain- 
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tiff, and Anthon and Clark for defendants, and the Superior 
Court of the City of New- York, held that the notice was suffi- 
cient. 

COMMENTARY. 

On the continent of Europe, and more especially in France, 
the office of notary is at the present day an office of power, 
dignity and trust. But in England, and in the United States 
of America, it has gradually declined, and is now of but little 
comparative value. The constant intercourse, however, with 
those countries where the "Notariat" is respected, and the 
indispensable necessity among all commercial nations of the 
intervention of a notary in certain highly important mercan- 
tile acts of daily occurrence, cause some degree of respect, 
although to a very limited extent, still to attach to the office 
every where. 

Merlin, in a very able article on this subject, says, that the 
origin of the '' Notariat" has been the subject of much debate, 
but that all attempts to fix the epoch of its creation have been 
fruitless. — Merl. Repert, voc. " Notaire." 

This difficulty, no doubt, proceeds from the various names by 
which the office has been designated in its progress from the 
simplest to the more complex duties assigned to it. "Scribse 
Cursores, Logographoi, Tabularii, Tabelliones, Scrinarii, Argen- 
tarii, Notarii^ Actuarii, Registrarii, Exceptores, &c., &c., are 
the names by which the office is known in various stages of its 
history. 

The first germ must be referred to those periods when learn- 
ing had but a very limited diffusion, and when the power of re- 
cording in written language was confined to a few. The gra- 
dual advance of such a function would keep pace with the pro- 



4 



THE NOTARY. 87 



gress of general information and expand itself with it, but would 
scarcely attract historical notice, until the public exigencies 
should subject it to legal control. Hence it is by such legisla- 
tive interference alone that its existence in any particular country 
can be accurately traced, leaving ^till, however, the epoch of its 
introduction uncertain. 

Among the earliest nations of which there are any historical 
records, the notary or "scribe" (by which latter name the 
office was more generally known) performed the humble duty of 
reducing the simple private contracts of the day to writing. His 
act, however, gave no authoritative force to the transaction. 
This was the result of a more mature condition of society and 
of legislative action. 

Among the Romans ''Notarii" originally denoted those slaves 
or freedmen who acted as stenographers, particularly in the meet- 
ings of the Senate. From the Romans the name passed over to 
the nations of Western Europe, where, in process of time, it 
acquired its dignity and importance. 

In the time of Justinian, the office seems to have been known 
under two distinct names, '' Notarius " and " Tabellio," to which 
equally distinct functions seem to Have been ascribed. The 
"Notarius'' procured the information and materials, and drew 
up rough drafts of the writings or instruments, which were tran- 
scribed and authenticated by the " Tabellio." It appears clear, 
that as the word "Notarius" is the origin of the modem word 
notary, so "Tabellio" is the office from which the functions 
of the modem notary public are derived. — Penn, Cyc, verb. 

NOTABY. 

It is in the reign of the Emperor Justinian that this office 
seems first to have been subject to legal control. The scribes, 
indeed, who were rather clerks in the pay of the state, and em- 
ployed in making up the public accounts, were before this time 
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known to the law, but they had nothing to do with private 
concerns. 

The occasion of this notice, by Justinian, of the ''Notarius" 
and "Tabellio," is stated by the Emperor in the introduction to 
the law, and delineates their recognized functions at that day. — 
Auth. Coll 4, Tit. 23, Nov. 44. 

In a suit at law, a document was produced, alleged to be the 
deed of a certain woman, probably a party to the proceedings. 
The woman being illiterate, there was difficulty in making proof 
of it. She denied that she had entered into any such agreement. 
The entire document was in the handwriting of the tabellio. 
''Subscriptionem ejus habens et testium ostendens presentiam." 

The tabellio, when brought before the Judge for examina* 
tion, recognized the handwriting of the body of the instrument, 
but had no further knowledge of the matter. The whole act 
had been dictated to one of his clerks (probably the notarius). 
The tabellio, also, was not present at the final execution, this 
duty having been committed to another, who had no knowledge 
beyond the mere formal execution. The notary to whom the 
facts were committed by the parties could not be found. It 
seems then to have devolved upon the Judge to discover by 
witnesses what the contract really was, <'unde nisi par testes 
judex valuisset agnoscere causam pure, periculum patiebatur 
undique cadente negotii notitia," or as we would express it, the 
Judge was constrained to resort to the uncertainty of secondary 
evidence ; this was the grievance reported to the Emperor. 

The remedy introduced was a compulsory direction to the 
tabellio, under the penalty of loss of office, to be present at the 
agreement, "ut habeant unde sciant negotium, et interrogati 
a judicibus possunt quae subsecuta sunt cognoscere et respondere 
maxime quando literas sunt ignorantes, qui hsec injungunt." — lb. 
Cap. 1. 



L 
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It is very apparent from the language and special provisions 
of this law, that the functions of the notary and tabellio were 
important at this time, and as the law speaks of "office" and 
"clerks/' that their business was extensive. 

It is reasonable to suppose, that from this period the office of 
notary must have been more or less regulated by the public laws 
of the Empire. 

Some traces of this action upon this office, under various 
names, and under divers Emperors, may be found in 12 Code, 
Tit. 1. 

Its next important epoch is in the reign of the Emperor 
Charlemagne. He is said to be the first who invested notariesr 
with the power of impressing the public authority on their acts. 
He named them in one of his Capitularies, " Indices Chartalarii,"* 
from which, says Merlin, it may be inferred that he had then 
conceived the idea of the *' notary," as he is known at the pre- 
sent day. 

This carries us back to the beginning of the 9th cenAry, 
and although this cannot be called the epoch of the creation of 
notaries, it is certainly that of their dignity and importance. 

From the time of Charlemagne, through several successive 
reigns, anarchy prevailed in France, and the Capitularies of this 
Emperor were neglected. 

A better order of things was introduced and established by 
ot. Louis, and his regulation of notaries shows the degree of 
importance they had reached at that time in civil affairs. 

He is said to have created sixty notaries in Paris under this 
as the "official name," and to have given them power "pour 
recevoir les actes de la jurisdiction volontaire, et donner k ces 
actes par leur attestation la force et caracter6 de Tautorite 
publique." 

From this period they have been subjects of constant legis- 
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lation in France, and the example of that kingdom has been ex- 
tensively followed in unequal degrees by most of the commer- 
cial nations of Europe. ''In France, howeyer, the importance 
of the notary was, and still is, greater than any where else. It 
was so before the Revolution of 1769, and he has retained his 
importance in the successive new administrations of justice 
there. He is not only a public witness for every one who 
wishes his testimony, but he is also the great witness of govern- 
ment, or of political society. He makes all important con- 
tracts, mortgages, and other deeds of conv^ance. The instru- 
ments of a notary have full authority, and no testimony against 
them is permitted. The notary keeps a strict register of all 
his legal acts, and for the preservation of the same is responsible 
to the public. 

" A party to a contract finds the original of his instrument 
with him, in case he has lost his copy. The .notaries also per- 
form an important part in the division of inheritances, making 
the inventories, directing the business, and making a report of 
what has been done. In the district of a Court of the first 
instance, they form a body which chooses a Board (Chambre 
des Notaires) consisting of from one to nine members (in Parit 
nineteen), a president, a syndic, a reporter, a secretary, and a 
treasurer. This Board manages the afifairs of the body, and 
adjusts, also, all disputes of third persons with notaries, respect- 
ing their official business and fees.'' — Encyc. Am., word Notary.* 

From this very general statement of the duties of the notary 
some idea may be formed of the vast importance and controlling 
influence of the office in France and elsewhere on the continent 
where the institution is still cherished. 

Great respect is every where given to the notarial seal, used 
for the verification of notarial acts. The power to use such 
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seal, with this effect, is said to have been granted to notaries by 
an ordinance of Louis 14, Anno 1706. 

At a certain period in France the present functions of the 
notary were performed by three distinct officers — ^the Notary, 
the Tabellio, and Le Garde de Notes. 

The Notary, as among the Romans, took brief minutes of the 
acts and contracts which he delivered to the Tabellio. 

The Tabellio prepared the instruments at large for execution. 

The Garde de Note was an officer created by an edict of 
Hen. 3, Ann. 1575, who had the custody of the minutes of the 
notaries after their decease or resignation. 

In 1597, by an edict of Hen. 4, all these functions were 
united in the notary. A notary in France is defined to be a 
public officer, whose function it is to reduce all acts, agreements, 
and last wills and testaments into writing, according to the form* 
prescribed by law. It is there said to be a highly honorable o^ice, 
perfectly compatible with nobility, so that those who are clothed 
with it, if they belong to the class of nobles, still preserve their 
nobility, and transmit It to their posterity. — Ferriere, Die. de 
Droit, moL Not a ire. 

In England, notaries are named as early as the reign of 
Edward the Confessor. Spelman cites some charters as exe- 
cuted by the King's Chancellor, by notaries. — Spel. Gloss. Not 
They are also mentioned with procurators, attorneys, executors, 
and maintainers, in Stat. 27, Ed. 3, c.l. They were officers 
or ministers of the Ecclesiastical Courts, and may have there- 
fore been introduced into those Courts at a very early period. 
It is generally supposed that the power of admitting notaries to 
practice was vested in the Archbishop of Canterbury, by 25 
Hen. 8, c. 21, § 4. At the present day he derives his faculty 
or authority to practice from the Court of Faculties of the 
Archbishop of Canterbury in London, the chief officer of which 
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is the Master of the Faculties, to whom applications are made 
for the admission and removal of notaries. — Brooks, Off. of Not , 
p. 5. The qualifications and admission of notaries are now 
regulated by Stat. 41, G. 3, c. 79. 

The business of the notary in England is limited to the attes- 
tation of deeds and writings for the purpose of making them 
authoritative in other countries, and principally to such as relate 
to mercantile contracts. It is also the business of the notary, to 
make protests of bills of exchange. They also receive and take 
the afiidavits of mariners and masters of ships. — Penn. Cyc, 
word Notary. 

The powers of a notary in the United States are, in general, 
not more extensive than they are in England. 

The ofiice is recognized in all the States, and wherever it 
'exists it is regulated by a special statute. The appointment 
generally resides in the Executive, and is for a specified term of 
years. 

The powers granted by statute are in most instances of a gen- 
eral character, or if in any case an attempt is made to specify 
them, the specification is accompanied with the general clause, 
that " they may exercise such other powers and duties, as by the 
.laws of nations, and according to commercial usage, may be 
performed by public notaries." In other words, the ofl[ice, " as 
known to the law," is very generally recognized. The point of 
inferiority, however, to* the notary of France or of Continental 
Europe, is found in the efiicacy given to their acts. This varies 
in the difierent States ; in some the seal of a notary makes the 
act prima facie evidence, in others it has no efiect whatever, but 
his personal attendance, as in the case of any other witness, is 
necessary. In some States he is compelled to keep a register of 
his acts, to which ^o much authority is attached, that upon his 
death or removal from office it must be filed with the clerk of 
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the county, and has, in many instances, legal effect in courts of 
justice ; while in others, again, no register is required^ and his 
acts are to be proved, in all particulars, like the acts of unoffi- 
cial persons. 

In some, also, the purity of the oath administered by him is 
protected by the sanction of the criminal law and the pains of' 
perjury, while in others it is extrajudicial and unprotected. 

It seems unnecessary to do any thing more than give this 
general picture of the condition of the office in the Union. It 
is enough that it is every where recognized, with the general 
features and duties which in all nations attach 'to it. The 
office exists, but the acts of the officer have not, as anciently, the 
authority of the law to give them effect. 

I know but one act which may be considered as partaking of 
this character in this and in all commercial countries. I mean 
the protest of a foreign bill of exchange. This act is essential 
to the recovery of the amount from the parties. It must be made 
by a notary ; it must be produced as part of the evidence in 
courts of justice ; it proves itself when produced ; and can be 
supplied by no other proof This it seems to me is all that 
remains of the essentially authoritative power of the notary. 
Wherever any force or strength in other matters accompanies 
his acts, the act is indebted for its power to a statute or to a pri- 
vate stipulation between the parties, making part of the contract, 
as in fire policies, &c. 

The case in the text belongs to that class of acts where the 
intervention of the notary is still esential. Malyn, in the quaint 
language of his times, thus expresses the course of proceeding 
when a foreign bill is dishonored on presentment. " If he denies 
to accept it, then the notary doth protest against him in words 
that the merchant doth intend to recover all damages, &c. The 
notary delivers the same to the merchant to be sent beyond seas 
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With all expedition, because the deliverer of the money there 
may take«iotice of it, and secure himself of the parties, if there 
be need; and in the sending of this protest of intimation the 
opportunity of the first post is to be observed to send the same 
by." — Malyn, L. M., 353. 

Proceedings on foreign bills difier materially from those on 
inland bills. Whenever notice of non-acceptance is necessary, 
a protest must be made, which, though a mere matter of form, is 
by custom of merchants indispensably necessary, and cannot be 
supplied by witnesses. It is part of the constitution of a bill 
of exchange; and is evidence in all countries. — Chitty, 487. 

It may be very material in the case of foreign bills, that the 
demand and account of the particulars of refusal and reasons 
assigned for non-payment, should be made by a person of known 
experience. A proper demand may be essential to obtain pay- 
ment, and a proper account of the reasons for refusal to accept, 
or pay, may be very material to forward to a foreign country in 
order that proper steps may be taken. — Chitty, 404 (note). 

A copy of the bill should be prefixed to all protests, with the 
endorsements, verbatim, and with an account of the reasons 
given why the party does not honor the bill. — R. 492. 

These extracts from works of approved authority show 
pretty clearly not only that a protest is indispensable, but also 
that a copy or duplicate must be transmitted as notice of the dis- 
honor to the drawer and the endorsers. Indeed, if the protest is 
to be locked up in the merchant's desk, and only to be produced 
to satisfy a form at the trial, the directions given in the old 
books on this subject are idle in the extreme. There can be no 
doubt but that, originally, the protest was the only competent 
notice. In the case in the text, the notary at Glasgow seems 
well to have understood his business, as is demonstrated by the 
execution of the protest in quadruplicate, so that a proper copy 
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under the notarial seal might be duly transmitted to each 
party. 

It must be confessed, however, that new ideas have grown up 
on this subject, and the law seems not only to have changed, but 
to differ under such change here and in England. 

The rule in England seems to be, that if the drawer or the 
endorser is abroad, the making of the protest is not sufficient, but 
a copy of the protest or some other memorial, must, within a 
reasonable time, be sent with a letter of advice or notice of the 
dishonor. But, if the drawer or endorser is in England, it is not 
necessary (though always advisable) that a copy of the protest 
should accompany the notice of non-payment. — Robbins vs. 
Gibson, 3 Camp., 384; 1 M. & S., 288. 

There can be no doubt on one point, that a protest is every 
where necessary, and that this must be made by a public notary. 
— Chanoine t>*. Fowler, 3 Wend., 176. 

But the tendency of judicial opinion in the United States is 
against the necessity of transmitting the protest in any case. 

It has been decided both ways in Massachusetts. — Blakely vs. 
Grant, 6 Mass., 386 ; Lenox vs. Lewis, 10 Mass., 1 ; and Story, 
J.» in Wallace vs. Ayry, 4 Mass., 336, says, it is settled not to 
be necessary in any case. The decision in the text conforms to 
this doctrine. 

It would seem the better reason, that so long as the protest is 
deemed essential, and is declared to be a part of the constitution 
of a bill of exchange, that this should be deemed the highest 
evidence of the fact of dishonor. In truth, every thing else, 
except the personal deposition of the notary, must be secondary 
and hearsay. This is very strikingly exemplified by the act of the 
New- York notary in the case in the text, whose declaration of the 
important fact of dishonor, is entirely of this character. Upon 
the whole, however, inasmuch as the usage and custom of 

4 
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merchants originated the form and necessity of a protest, it 
must be admitted, that the same usage may have for convenience 
estaUished a new mode of action which the Courts will sanction. 
Until this is done in some authoritative form, the sending of the 
protest itself will be the most prudent mode of notification of 
the dishonor of foreign bills. — Promissory notes and inland bills 
do not require the formality of a protest, although it is customary 
to subject them to it. 



THESIS III. 



THE ROOTS OF THE COMMON LAW. ESTNKEEPEB, ETC. 



INTRODUCTION. 

It is a curious anomaly in the common law of England, that 
while its foundations are deeply laid in the civil law, it is made 
to exhibit practically a decided hostility to it. 

To such an extent is this antagonism carried, that it not only 
displays itself in the works of the learned, but ascends the Bench 
and manifests itself in the opinions of the judges, even when they 
are avowedly borrowing principles and elucidations from it. 

This is very strikingly exemplified in a very learned judg- 
ment pronounced by Lord Holt, in a case where the rule was 
clearly derived from the Roman law. I select this instance 
from numerous others, because this learned judge was himself 
an excellent civilian, and freely used the code of Justinian in his 
administration of justice. 

In the case of Lane vs. Cotton, 12 Mod., 482, commenting on the 
severe responsibility of a common carrier, according to the custom 
of the realm, and tracing it to its source. Lord Holt remarks : '' And 
this is the reason of the civil law in this case, which though I am 
loth to quote, yet, inasmuch as the laws^ of^ all nations are doubt- 
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less raised out of the ruins of the civil law, as all governments 
are sprung out of the ruins of the Roman Empire, it must be 
owned that the principles of our law are borrowed from the 
civil law, therefore grounded on the same reason in many things. 
And all this may be though the common law be time out of mind/' 

This hostility being conceded, the causes of it are yet to 
be discovered. 

In the celebrated work of Sir John Fortescue, " De laudibus 
legum Angliae," the Prince, after exalting the laws of England 
beyond the laws of all other countries, says to the Lord Chan- 
cellor : " I have heard that some of my ancestors, kings of Eng- 
land, have been so far from being pleased with them, that they 
have been industrious to introduce, and make the civil law a 
part of the constitution, to the prejudice of the common law ; this 
makes me wonder what they could intend, or be at, by such 
behavior." 

The Chancellor in his reply, admitting such inclination to have 
existed in some of the Prince's predecessors, (none of whom, 
however, are named by him,) ascribes such wish to the indulgence 
of a tyrannical spirit captivated by the political tenet of that law. 
"Quod principi placuit, legis habet vigorem." — Just, 126. 

This has become the popular objection, and has been deemed 
sufficient to justify a sweeping condemnation of the whole ** cor- 
pus juris civilis." The learned notes of Selden to this chapter of 
Fortescue pretty clearly show, that he did not consider the alle- 
gations of the Prince, although followed by the concession of the 
Chancellor, historically correct. ^ 

The English history furnishes two examples which are deem- 
ed national expressions of a dislike of the civil law, resting on the 
grounds asserted by the Chancellor. As these are both prior to 
the time of the Prince (H. 6), they were probably in the Chan- 
cellor's mind when he^replied to his inquiry. 
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In the reign of Henry III., when the prelates were desirous to 
introduce a principle of the civil ]|iw, which legitimated by a 
subsequent marriage of the parents, children born out of lawful 
matrimony, the barons are reported to have sturdily opposed it 
with the celebrated sentence, " Nolumus leges Angliae mutare." 
Stat Mert, 20 H. 3, c. 9. 

A century later, in the reign of Richard IL, Thomas of Wood- 
stock, and others, having appealed Alexander Neville, Arch- 
bishop of York, and others *' of seducing the king's facile humor 
to their own desires," advice being demanded touching the for- 
mality of the appeal, both of common lawyers and civilians, they 
all agreed, that the appeal was insufficient in both laws. This of 
course disposed of the matter. Prompted, however, by some 
angry and restless spirit, a further answer was given by the 
barons, " that the realm of England hath never been unto this 
hour, neither by the consent of our Lord the King and the lords 
of Parliament, shall it ever be ruled or governed by the civil law. 
— SeL, Eng. Epinomis, c. 7. 

The first of these instances does not rest on political grounds. 
The law of marriage among the Romans, was much less stringent 
than that of the common law derived from the Christian system. 
A rule politic enough in pagan Rome, was clearly inadmissible 
in any Christian country, and thence its firm rejection by the 
barons. Barrington thinks that the opposition to the introduction 
of this part of the civil law probably arose from its having been 
proposed by one of the Poictevine favorites of H. 3. The sturdy 
barons not approving of the proposer, rejected the proposal, una 
voce, " you are a foreigner, and shall not introduce foreign laws, 
be they good or bad." — Bar, on Stat, 38. 

The second is an angry expression of the barons, uncalled for 
by the emergency, and, as will be perceived hereafter, unsupport- 
ed by the history of England. 



' 
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It would seem, then, that we are to look farther for the 
grounds of this hostility, an^ the student will probably find it 
growing out of much humbler causes. 

There was a period in the earlier history of England, when 
the clergy, tempted by the gains of a lucrative profession, were 
the advocates in all the courts of justice, and filled many judicial 
stations, so that it passed into a maxim, " nuUus clericus nisi 
causidicus." The coif itself, now a badge of legal honor, was 
introduced, it is said, merely to conceal the tonsure, at a time 
when the canon law prohibited their interference in secular 
pursuits. 

Their superior learning necessarily gave them this pre-emi- 
nence. Under their dominion the doctrines of the civil law, and 
the practice of its tribunals, were strongly impressed on many 
of the Courts of England ; the Ecclesiastical Courts, the Court 
of Admiralty, and the Court of Chancery retaining that impress to 
the present day. Whatever power or emolument could be de- 
rived from this source, became consequently the possession of 
the Church, and canonical prohibitions were therefore but little 
regarded. This power and this emolument was fiercely sought 
for by the laity, and especially by the barons, and other great 
nobles of the land. However kindred, therefore, the two sys- 
tems of law may have been, personal conflict soon arrayed them 
in opposition to each other, each of the contending parties as- 
serting the superiority of the one he professed. Traces of this 
contention frequently present themselves in various forms, iq the 
history of England, until the ecclesiastics were finally by royal 
ordinances, in addition to their own canons, prohibited entirely 
from appearing as advocates in the secular forum. This has re- 
sulted in the present judicial system of England. 

The Ecclesiastical Courts proceeding according to the canon 
law, an admitted branch of the common law, the Admiralty 
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Courts and the Court of Chancery, proceeding according 
to the civil law, are remnants of the great original power 
of the clergy, while the Courts of common law asserting their 
supremacy, chiefly by the famous writ of prohibition, check 
all encroachments by either, upon what the Judges have from 
time to time adjudged, their rightful jurisdiction. 

This interested contention arrayed, as has been mentioned, 
these respective codes of law against each other ; the ecclesi- 
astic tauntingly insisting that the common law " was no learning 
at all, beyond the realm" — 1 Hallam's Const Hist, 288, in 
notes — and the common lawyer branding the civil law in terms of 
reprobation, as hostile to the political liberties of mankind. 

In this way the anomaly stated at the head of this chapter is 
to be accounted for. It is the result of a selfish and very heated con- 
troversy, both parties being conscious of the dependence of the 
common law of England on the civil law, for its most important 
general doctrines. 

The history of the civil law in England, thus admitted to be 
the great parent of the common law, is, in the language of a 
writer of the present day, " the strangest part of its history." — 
Long, 2d Disc, 86. The following case naturally leads to this 
subject and will introduce some remarks upon it. 



CASE. 

Sewaed vs» Setmous. 

Superior Court. — 1840. 

. The plaintiff brought an action of replevin against the de- 
fendant for divers goods. The declaration was in the usual form 
in cepit and detinet. Plea non cepit, with notice, that defendant 
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kept an inn in the City of New- York, and that plaintiff being 
indebted to him 8100 for board and lodging, he had detained the 
goods in the declaration mentioned in payment, &c. 

It appeared in evidence that the defendant was the keeper of 
a certain hotel in the City of New- York, called the " Atlantic 
Hotel ;" that there were no stables attached to the establishment ; 
and that defendant was in the habit of receiving boarders, who, 
with their families, occupied rooms in said hotel, upon stipulated 
terms. One witness had thus lived there for two years. 

It also appeared that he was duly licensed by the Mayor 
of the City of New- York under the statute, as a "tavern- 
keeper." 

The plaintiff had boarded with him for some time while a 
single man, and having left the house for some months, and in the 
mean time married, returned to the house and took rooms there 
as a boarder, at a fixed rate per week. At the end of three 
months, the defendant, according to the usage of his house, ren- 
dered him his bill ; and upon his omission to pay, seized his ap- 
parel and other property in his rooms, and kept and detained them 
until replevied. 

Sherwood, for defendant, cited the case of Thompson vs. Lacy, 
3 B. & A. 283, as conclusive, and insisted that the Atlantic Hotel 
was within the spirit of this decision an inn, and that defendant, 
as innkeeper, had a right to detain the lodger's goods by virtue 
of his lien at common law. 

Egan, for plaintiff, cited 2 Kent's Com., 594, and insisted that 
the plaintiff was a boarder, under an express contract ; and that 
credit was given to him personally, and not to his goods ; and 
also, that a lien could only exist where there was possession, and 
that in case of a boarder, the possession remained in the boarder, 
and consequently no lien could attach. He also insisted that 
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taking out a license to sell liquors as a tavern-keeper, did not con- 
stitute the Atlantic Hotel a common-law inn. 

Jones, C. J. I think the Atlantic Hotel has a double charac- 
ter. It is a boarding-house, and also an inn. The keieper of the 
hotel has no lien on the goods of regular boarders, under precis^ 
contracts — ^this concerns his house as a boarding-house. If a 
transient person comes to the hotel, and without contract remains 
from day to day, he has a lien on his goods ; and such is the 
case cited where the lodger came and engaged a bed merely, 
and then without contract remained there from day to day for 
eighty days. If the jury in this case conclude, that the plaintiff 
came to lodge in the hotel upon an express contract by the week, 
there will then be no right of lien on the part of the defendant, 
and the plaintiff will be entitled to a verdict. 

Verdict for Plainiiff. 



COMMENTAEY. 

Very extraordinary responsibilities and duties being cast upon 
the innkeeper, the law compensates him by extending to him an 
extraordinary lien on the property of his guest. 

This would seem to be just enough, and the more necessary, 
inasmuch as he is compelled to receive many a wayfaring tra- 
veller, who may say with the ancient philosopher, '* Omnia mea 
mecum porto." 

Responsibility and lien being thus correlatives, the case in the 
text will enable us to examine all the branches of the law of inn- 
keepers. 

The responsibility of an innkeeper is said to be, "secundum 
legem et consuetudinem regni Anglise," and so it appears from 
the original writ in the " Register.'' 
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The " Register " is the name of a most ancient book, of great 
authority, containing all the original writs of the common law. 
—Co. Lit.. B. 2, p. 736. 

These writs are also said to be the grounds of the common 
law. — Calye's case, 8 Rep., 32. It is & 
thing to find the judges in the old books 
to them as conclusive evidence of that 

These writs were sometimes, in 
framed in Parliament, but more general 
eery, who were sedate and grave men 

to whom this duty was assigned by law. Their labors formed a 
branch of legal science, so important in its day, that it is said, 
that no less than ten inns of chancery were established in the 
reign of Henry VI., for this particular study, which was consid- 
ered as containing the first principles of legal science, and as that 
in which young men could best employ their novitiate, and with 
greatest advantage, — 4 Reeve's Hist. Eng. Law, 431. 

This book, therefore, which is the repository of all this learned 
labor, and which is said by some to be the oldest- book of the law, 
is well worth the attention of the diligent student, who may wish 
to lay his foundations deep and strong, and who thinks with my 
Lord Coke, " that out of the old fields cometh the new corn." 

The common law, then, being thus referred to, as determining 
the nature and extent of the innkeeper's liability, we shall have 
to refer to this volume to discover its nature and extent. 

That the obligation is anomalous, is conceded. Th^ inn- 
keeper's undertaking in relation to the goods of the guest, inde- 
pendent of any peculiar usage, would naturally range itself under 
that class of bailments, in which, according to well established 
rules, nothing more is required of the bailee, but that care, which 
every prudent man takes of his own properly. The custom of 
the realm, however, expands it far beyond these boundaries. 
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Referring then to the "Register/' fo. 104, we find the original 
writ, as framed by the masters, in a suit by a guest against an 
innkeeper, for goods lost at his inn. This writ, according to the 
habits of that day, sets forth with precision the law within which 
the suitor was to bring his case. Here it is called the law and 
custom of the realm, and is thus set forth : " Hospitatores qui 
hospitia communia tenent, ad hospitandos homines, per partes ubi 
hujus modi hospitia existunt transeuntes, et in eidem hospitantes, 
eorum bona et catalla infra hospitia ilia existentia, absque sub- 
tractione, aeu amissione custodire, die et nocte teneantur, ita 
quod pro defectu hujusmodi hospitatorum, sive servientium 
suorum, hospitibus hujusmodi, damnum non eveniat, ullo modo." 

In Calye's case, 8 Co., 32, this writ is referred to, as truly 
setting forth the common law on this subject, and its clauses are 
there critically considered, and certain rules deduced from them 
which have at .all times since been sustained by the Courts as 
correct and sound. This is the leading case, and establishes the 
following points : 

1. That to cause this special responsibility to attach, the 

place where the loss occurred must be a " common 
mn. 

2. The person who sustains the loss must be " a guest," 

and such guest a traveller or wayfaring man. 

3. The property lost must have been "infra hospitia," 

within the inn. 

4. That, with these prerequisites, the duty extends to 

goods and chattels of all kinds, in the broadest sense of 
the term, so as to embrace any movables, although of 
them felony cannot be committed, as charters, evi- 
dences, obligations, deeds, specialties, &c. 
The advance of civilization, and the changes wrought by time 
in the habits of a people, necessarily impress themselves on rules 
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of action established at remote periods. This will appear more, 
however, in the subjecting of new classes of facts to ancient 
rules, than in any change or radical modification of the rules 
themselves. This will be observable to some extent in modem 
cases on the subject under consideration. 

An inn is tersely described by Mr. Justice Bayley to be, " a 
house where the traveller is furnished with every thing which he 
has occasion for, whilst upon his way." — ^Thompson vs. Lacy, 3 
B. & A., 283. A sign is not essential to an inn ; it is, however, 
evidence of it. — Parker vs. Flint, 12 Mod., 255. 

We are in the habit also of connecting with the idea of an 
inn, the arrival and departure of stage-coaches, and the proper 
accommodation of stables, &c., connected with these and similar 
conveniences for the transportation of travellers ; but neither 
are these essential to an inn. A common law inn may exist for 
all legal purposes without such arrangements^ — Thompson vs. 
Lacy, 3 B. & A., 283. 

Best, J., defines an inn (with some circumlocution) in terms 
rather more suitable to modern ideas. " It is,*^ says he, " a house, the 
owner of which holds out that he will receive all travellers and 
sojourners who are willing to pay a price adequate to the sort of 
accommodation provided, and who come in a situation in which 
they are fit to be received." — lb. 

Such house may be in any locality, in a densely peopled city 
like London, or on the roads leading to settlements in the wilds 
of America. The legal character of the house being once estab- 
lished, the rules of law in each, without regard to place, will be 
the same. There seems no objection to combining the inn with 
the private lodging house ; both may well exist under the same 
roof, and be subjected to the rules of law which attach to each 
respectively. The form of contract furnishes the discriminating 
point between the two. In the mere lodging house, the guest is 
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under an express contract, at a certain rate, for a certain period 
of time ; but in the inn there is no such express engagement ; the 
traveller being on his way, is enteiiained from day to day, ac- 
cording to the urgency of his business, upon an implied contract ; 
this may extend over any reasonable period without a change of 
relation. In one case it embraced eighty-three successive night's 
lodging. — Thompson vs. Lacy, 3 B. & Aid., 283. Hence, there- 
fore, in the one case, credit is given to the party under an ex- 
press contract, but in the other to the goods placed in charge of 
the host. 

It has been said, and correctly, that when a person professes 
to let private lodgings, and does not offer his house to the public 
as a place of reception and entertainment for all comers, he can- 
not be said to keep a common inn. — Addis, on ConL, 728. 

When the house is brought within the legal definition of an 
inn, the reciprocal obligations and duties ^gin. The innkeeper 
is bound to receive and furnish lodgings for all who apply, at any 
hour of day or night, if they are able and ready to pay the cus- 
tomary hire. The only discretion he is allowed to exercise in 
excluding a guest, relates to the ability of the guest to pay, and 
to his personal conduct and deportment. If he is drunken and 
disorderly he may refuse to admit him, and if such a man has 
entered he may remove him. — Rex v. Ivans, 7 Carr. & P., 
219. 

If he refuses the hospitality of the inn, to a traveller free from 
these objections, he is liable to indictment for a misdemeanor. — lb. 
And also, to an action on the case for special damage. — Haw- 
thorn V. Hammond, 1 Car. & Kir., 404. 

A recent case, however, shows, that when the guest is ad- 
mitted, the innkeeper and not the guest selects the accommoda- 
tions ; and therefore, when a guest insisted on occupying a cer- 
tain apartment as a bedroom, for the purpose of sitting up all 
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night ; the Court held the innkeeper justified in refusing it, ac- 
companying such refusal with an offer of a proper room for that 
purpose. — Felt vs. Knight, 8 Mees. & Wells., 269. 

The guest being received, with his goods, the responsibility of 
the innkeeper commences, and his lien consequently attaches. 
What are his responsibilities ? 

A learned Judge answering this question, says : " It appears 
to me, that an innkeepier's liability very closely resembles that of a 
common carrier. He is prima facie, liable for any loss not oc- 
casioned by the act of God or the King's enemies, but may be 
exonerated, where the guest chooses to have his goods under his 
own care." — Richmond vs. Smith, 8 Barn. & Cres., 9, per Bayley, J. 

Another learned Judge says: "Innkeepers are not responsible 
to the same extent as common carriers. • The loss of goods at an 
inn will be presumptive evidence of negligence on the part of the 
innkeeper, or of his d^estics, but he can refute this presumption, 
by showing that there has been no negligence whatever, or that 
the loss is attributable to the proper negligence of the guest, or 
that it was occasioned by inevitable accident, or by superior 
force." — Story on Bail, 309. This opinion places the responsibility 
too much on the ground of want of proper care, with which the 
liability of the innkeeper, * by the custom of the realm,' has no- 
thing to do ; it also mingles in as a principal matter a mere ex- 
ception proceeding from the act of the guest, or his servants, 
and is, therefore, of questionable accuracy. The same learned 
Judge, however, referring to the opinion of Bayley, J., and its 
effect on the doctrine above expressed by himself, says, " that 
this doctrine must now be stated with some hesitation since that 
opinion, from which opinion it may perhaps be inferred that the 
learned Judge would hold the innkeeper responsible in cases of bur- 
glary and robbery." Judge Story, however, does not yield, but 
rather retains his own opinion, and remarks that the case did not 
call for this dictum. — lb. 
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There is no doubt but that the innkeeper will be exonerated, 
if it appear that a guest was robbed by his own servant, or com- 
panion. — Calye's case, ubi sup. But as a general rule, it is diffi- 
cult to see how he can be excused for burglary and robbery, for 
it is exactly in such cases that the mischief of connivance must 
occur, against which the policy of the law intended to guard. 
Accordingly, it was conceded in the Supreme Court of New- 
York, that he was clearly liable in a case of burglary. — ^Chute vs. 
Wiggins, 14 John., 175. Destruction of the property by an acci- 
dental fire, by an earthquake or a tempest, or the like, would pro- 
bably fall within the " fatale damnum " of the civil law, for which 
the innkeeper would not be chargeable. His liability, however, 
also clearly extends to injury, short of total loss, happening to the 
horses or other property of the guest, by reason of defective ac- 
commodations, &c. — Town vs, Havre de Grace Bank, 6 Harris 
& Johns., 53 ; Hill vs. Owen, 5 Blackf , 323. 

The lien of the innkeeper extends to all luggage, horses or 
carriages, or other property of the guest, for such debt as may 
have been incurred during the time they were in his keeping, and 
for the purpose of this lien the goods must be in the actual pos- 
session of the innkeeper. And any person obtaining lodging and 
food for himself, or stabling and livery for his horse or other 
cattle, merely, is considered a guest in respect of the same, so as 
to constitute a right of lien in the innkeeper. — Peck vs. McGraw, 
25 Wend., 653. 

For the protection of the innkeeper, a horse or other animal 
stolen, or wrongfully seized under legal process and placed in 
such inn, will be affected by such lien, in consideration of and to 

* 

the extent of his feed. 

This lien has been liberally interpreted by the Courts, and 
has been held to extend even to pecuniary advances by special 
agreement made by the innkeeper to his guest. — Proctor vs. Nich- 
olson, 7 Car. '& P., 67. , 
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It has been held by some that an innkeeper may detain the 
person of his guest. — Newton vs, Tring, 1 Show., 269 ; Carlisle 
vs. Quattlebauit), 2 Bailey, 453. 

This, however, is considered, as it undoubtedly is, a prepos- 
terous doctrine. — Cross on Lien, 343. And the authority usually 
cited to sustain it (Eyre J. Newton vs. Twiggs, 1 Show., 269), 
Lord Abinger remarked, was not only an obiter dictum, but a 
very wide divaricating dictum. — Santvort vs. Alvord, 3 Mees & 
Welsh., 248. 

Sir William Jones, treating of the severity of the law against 
innkeepers, and of the foundation on which it is declared to rest, 
says it may be worth while to investigate the reason of this gen- 
eral custom. — Jones on Bail, 71. He then pursues it to a certain 
extent, and ascribes it to a great principle of public utility, 
thus expressed by him, " that travellers being compelled to rely 
implicitly," as he says, " on the good faith of innholders, whose 
education and morals are none of the best, and who might have 
frequent opportunities of associating with ruffians and pilferers, 
the injured guest could seldom or never obtain legal proof of 
such combination, or even of their negligence, if no actual fraud 
had been committed by them." — lb. 74. Now that this is not, 
and never has been the character of innkeepers in England, 
where we find this rule, is undoubtedly true. The history of 
that country, civil and criminal, gives no support whatever to the 
charge, while her literary history holds them up as models of 
honest simplicity and kind-heartedness. — Moryson's Itinerary^ 
1617 ; Walton's Angler, passim. It would seem then to follow, 
that there must be some other reason for this '' custom of the 
realm," and I think it will be found, not in the moral history 
of the people, but in the peculiar history of their laws. 

The law imposing extraordinary responsibilities on innkeepers, 
IS traced by all writers on the subject, to the Roman code. — Dig. 
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4, 9; 12, 6 ; 1 Voet Comm., 233. There must, therefore, have 
been something in the history of the Roman innkeeper, to justify 
it^ and we find that all persons who kept inns, or houses of public 
entertainment of any kind were held in low estimation, both 
among the Greeks and Romans ; and they appear to have fully 
deserved the bad reputation which they possessed, for they were 
accustomed to cheat their customers with false weights and 
measures and by all the means in their power ; hence Horace 
calls them "perfidies et malignos." — Hor. Lib. 1, Sat 129. Lib. 
1, Sat 5, 14. Anth. Die. Antiq. Voc, CauponcB. 

The reason assigned for this low state of morals in the inns, 
is the extensive hospitality which the better classes were con- 
stantly in the habit of extending to friends and connections, and 
to respectable travellers generally. Hence the public inns were 
principally kept by slaves, and frequented by the lower classes of 
the city, town, or village. Travellers who were not in a condi- 
tion to command the hospitality of the higher classes, were com- 
pelled to resort to these ; and were here necessarily exposed 
to all the perils attending such association, and consequently 
stood in need of the protection of powerful and stringent laws. 
This being then clearly the origin of the law, the difficulty still 
remains to account for its firm i/igrafting on the English law, 
a law uniformly jealous of the civil law, and in this case aided 
by a different caste of morale among the people. 

Dr. Duck, in his learned and celebrated work, " De usu et 
auctoritate juris civilisRomanorum per Dominia principum Chris- 
tianorum," lib. 2, cap. 8, discusses the general subject of the 
introduction of these laws into England very amply, and ac- 
counts very satisfactorily for the strong impress of the civil on 
the common law. A very brief outline from this learned work, 
of the progress of law in the early periods of English history, will 
here suffice to account for the introduction of the rule under con- 
5 
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sideration, and for much more of similar origin in the laws of 
England. He shows that in the time of Julius Csesar, the laws 
of the Druids prevailed in Britain, that Caesar made no change 
whatever in these laws, and that this system continued until the 
reign of Claudius, who introduced the Roman laws into that part 
of the island only which he had conquered. That Agricola, 
having succeeded in reducing the whole island under the Roman 
sway, their laws were gradually superseded, and it finally assum- 
ed the form of a Roman province, under Vespasian and t)omi- 
tian, and was from that time, until the time of Honorius and 
Valentinian, governed by the Roman laws. Its importance as a 
province seems to have commanded the very particular attention 
of the Roman emperors, for we find the government committed 
to its ablest lawyers. Under Septimius Severus, iEmilius Pa- 
pinianus administered the Roman law in England as Prsetorian 
Prefect; of him it is said, "jurisconsultorum quotquot Romse 
usquam floru^runt famam laudesque superavit." — 3 Potk. Pand,, 
168. This great lawyer had also as his assessors Ulpian and 
Paulus, two names of great celebrity, in the annals of the civil 
law. 

The connection between Britain and Rome in laws, manners 
and usages, became at last so strict and close, that on the autho- 
rity of Gildas it is said, that Britain assumed the name of " Ro- 
mania." At this time the Druidicai laws must have been com- 
pletely abrogated, and the Roman lawjs received as the acknow- 
ledged law of the island. 

In the time of Honorius, the province was abandoned and 
left to its own protection, and from this time the Roman law 
began to decline. Various invasions after this period intro- 
duced new systems. 

The Saxons and the Danes compelled an obedience to their 
laws. The civil law probably still maintained " divisum imperi- 
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um/' for during these periods the wisest of their kings are said to 
have administered justice among their subjects according to the 
Roman law. In the reign of Edward the Confessor, all these 
conflicting or concurring systems were collected and reduced 
into one " common law." It is but reasonable to suppose, that 
this must have preserved many vestiges of that system, which by 
the learned lawyers of Rome had been so firmly planted in Britain 
and so zealously cultivated by the people. On account of this 
important work, Edward the Confessor is denominated " legum 
Anglise conditor/' and this body of laws may, with historical and 
legal propriety, be called the primary "lex et consuetude Angli®." 
Next followed the Norman Conquest, on which occasion William 
the Conqueror had the wisdom to adopt, in the first instance, the 
prevailing laws of the country, but he afterwards introduced and 
mingled with them the Mercian, Danish, and West Saxon laws, 
as more agreeable to his Norman followers. This occasioned 
various conflicts with succeeding kings, William 2d, Henry 1st, 
Stephen, and Henry 2d, in which the people called for the ancient 
law, (this primary common law,) and these conflicts ended in a 
partial recognition by magna charta, and a subsequent more full 
confirmation of it, under Edward 1st, who was called on this ac- 
count "legum Angliee restitutor." Thus, probably, many of 
those rules and regulations, which would find their origin in the 
civil law, were reinstated and restored. This is rendered the more 
probable, because we find in connection with these outbreaksi 
and before this general restitution of ancient laws, even in the 
reign of Stephen, the study of the civil law established at Ox- 
ford, and pursued with such zeal, as to set at defiance the prohi- 
bition of the King. That study was pursued with great vigor 
after the reign of Edward 1st, and has been cultivated in Eng- 
land with greater or less zeal to the present day. 

From this general view, it is certainly by no means surprising 
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that we should find, as in this instance, a law ^om the 'Praetor's 
edict, applicable to the habits and morals of Imperial Rome, 
strongly ingrafted on a provincial system, especially when 
that law had relation to a very humble and despised class of 
society. 

It is a curious circumstance, while tracing this law from its 
depository, the Register, back to its source, the civil law, to find 
in the work of Dr. Duck, already referred to, a confirmation of 
this history, in the character of those who prepared the learned 
writs in that volume. The passage is curious, and worth record- 
ing. " Brevia autem et rescripta in Registro magna cum brevi- 
tate, acumine et judicio, fuisse conscripta a viris peritis legum 
Romanorum, legentibus solis constat, idque mihi saepius observa- 
vit et retulit Gulielmus Noyaeus nuper apud nos procurator regius, 
et celeberrimus suosaeculo juris Anglicani professor &c. Duck, p. 
330." With such pevsons for their authors, it would be strange 
indeed, if strong traces of the Roman law were not to be dis- 
cerned in them. 

The Pandects, also, contain a commentary on this part of the 
Praetorian edict, by Ulpian, thus demonstrating that the clause 
was in existence when he was in England, as assessor to Papi* 
nian, D. 4. 9. 

It is also worthy of remark, that the severity of the law in 
relation to common carriers, may be traced to the same source, 
the Praetor's edict, being entitled, " nautsb caupones et stabularii 
ut recepta restituent," embracing common carriers and inn- 
keepers, and applying the same rule for the same reasons to each. 
Perhaps when the true source of the penal sanctions of this law 
is understood, our Courts of Justice may be more inclined to sus- 
tain any wise limitation of responsibility, which an extended 
commerce may render proper, with reference to one or both of 
these classes of public servants. 
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throughout the United States, inns are generally regulated 
by public statutes, which, of course, bear the impress of the habits 
of the States in which they exist. The curious reader will find 
an excellent abstract of these provisions in 2 Put., Supp. to 
U. S. Dig., p. 165. 



THESIS IV. 



LEX MEBCATOBIA, LETTER OF LICENSE, COMPOSITION, 

DEED, ETC. 



INTRODUCTION. 

The Lex Mercatoria, or Law Merchant, consists of rules 
and regulations, some of domestic origin, and others derived from 
the genera] intercourse of merchants with each other throughout 
the world, by which their contracts are governed or interpreted. 

The vast expansion of commerce, and the immense amount of 
personal property involved in it, has elevated this branch of law 
in modern times to the rank of a science ; which has been culti- 
vated with a zeal commensurate with its importance. The law 
of Insurance, the law of Shipping, the law of Bills of Exchange, 
the refinements attending commercial and maritime contracts, 
all, parts of this great system, have in their turn employed the 
highest talents of the Bench and Bar in their development. 
Perhaps it is not saying too much, when it is asserted, that by 
much the larger portion of the reported cases is devoted to this 
impo^ant subject. It is in vain to search for this law in Acts of 
ParUament, or of Congress ; it is occasionally, indeed, regulated 
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and directed by statutes, but it is not indebted to them for its 
force and efficacy as a system. It is a branch of the great 
common law of England. — 1 Com., 76. That law which speaks 
when statute law is silent ; which borrows liberally from the 
wisdom of all nations, and gradually, through the judges, properly 
denominated the oracles of the common law, moulds that wis- 
dom into rules of action, adapted to every stage of national pro- 
gress. England owes to this law all that she has ever possessed 
of political liberty ; and it is the brightest inheritance which we 
have derived from that land of our ancestors. Like the common 
atmosphere, it embraces prince and peasant, and adapts itself to 
all the changes and vicissitudes of individual or national condi- 
tion, expanding or contracting as exigencies require. The 
destruction of such a system by a set of stiff apothegms, dignified 
by the name of code, would be a n)ational calamity. " I admire,'' 
says a learned Senator of the State of New- York, " that principle 
of flexibility in the common law which enables it to be adapted 
to the ever varying condition of human society ; and it is in that 
respect, unquestionably, altogether superior to any written code. 
But I understand that flexibility to consist, not in the change of 
great and essential principles, but in the application of old princi- 
ples to new cases, and in the modification of the rules flowing 
from them to such cases as they arise." — Senator Spencer, Ren. 
Glass Fac. vs. Read, 5 Cow., 628. 

The following case belongs properly to the law merchant, al- 
though mainly sustained by the general rules of the common law 
proper. 
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CASE. 

Alex. B. McAlpin, Survivor, &c., vs. Lewis Beach. 

SuFEBioE Court. — 1844. 

Assumpsit on a promissory note, dated 10th March, 1837, 
made by defendant in favor of the plaintiff, or order, and pay- 
able nine months after date. 

On the 20th July, 1837, the defendant being insolvent, made 
a proposition to his creditors to pay them in good endorsed notes, 
50 cents on the dollar at eight months, and 25 cents on the dol- 
lar at fifteen months, in full of their several and respective 
demands; the notes to bear date on the day each respective 
claims should become due. This agreement was assented to by 
the creditors, who (including the plaintiff) signed an instrument 
(not under seal) in which a consideration of one dollar was ex- 
pressed, whereby they agreed to receive and take in full payment 
of their respective demands seventy-five cents on the dollar, in 
endorsed notes, in the manner proposed. The discharge of the 
defendant from the balance was thus expressed therein : " Said 
sums of fifty cents and twenty-five cents so paid and secured, are 
to be in full payment and discharge of our said claims against 
said Lewis Beach, he being at liberty to pay us the remaining 
twenty-five cents on the dollar of our claims, according to his 
circumstances and ability, and according as he may be able to 
wind up his affairs, without claim for the same on our part ; we 
giving him a full discharge for the same should the terms of the 
foregoing agreement be fully and punctually complied with.'' 

Some time after this agreement had been executed, and before 
the maturity of the note in question, a new agreement was made 
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between the plaintiff and defendant, without the privity of the 
other creditors, by which the defendant was to pay the plaintiff 
sixty-eight cents on the dollar cash, and the entire remainder, 
when he was able. The defendant immediately thereupon paid 
the plaintiff the stipulated sum, and the note was then delivered 
up to him and cancelled. 

It was admitted that when the present action was brought, 
the defendant was abundantly able to pay. 

This cause was tried before Vanderpool J., in December, 
1843, who ruled and so directed and charged the jury : 

1. That the defendant, having omitted to tender to the plain* 

tiff the notes stipulated for in the composition, he could 
not avail himself of its terms. 

2. That although a particular creditor, at or before the exe- 

cution of a composition deed by all the creditors, could 
not enter into a private agreement with the debtor, 
placing himself on a different footing from the other 
creditors, still he might, after the execution of such 
deed, make a new and valid arrangement with the 
debtor, by which some other mode of satisfaction 
might be voluntarily substituted, for that contained in 
the deed ; especially if such new mode of settlement 
is not more onerous to the debtor than that contained 
in the composition deed. 
On this charge, the jury with much reluctance, found a ver- 
dict for the plaintiff. Exceptions having been taken to the 
charge, it was argued before the whole Court, by J. Anthon for 
defendant, and G. Griffin for plaintiff. 

On a motion for a new trial, Anthon for defendant con- 
tended : 

1. That the composition agreement, although not under seal, 
was valid and obligatory, there being a sufficient con- 
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sideration to sustain it, in the mutual promises of the 
creditors, and in the stipulation for security. — 6 Pe- 
tersd. Abridgment, p. 2. 

2. That it operated as a conditional release of the balance, 

on performance of the stipulated terms by the 
>- debtor. 

3. That the plaintiff's receipt of the cash, ^ith a rebate of 

interest, in lieu of the notes before the day when the 
notes were to have been given, was a waiver of any 
other performance or tender. — Racey vs. Whyte, 3 
Tyrw., 696. 

4. Such waiver, with the delivery up of the defendant's 

note to be cancelled, made a perfect release of the 
balance in the law and under the composition deed. 

5. That the promise to pay such released balance, when he 

was able, was without consideration and void, and as 
coerced by the creditor, was in violation of the com- 
position deed, and a fraud on the other creditors who 
all abided by the agreement. — Cockshot vs, Burnell, 
2 T. R., 763* 

6. That the Judge ought to have charged the jury, that a 

tender of the notes under the composition deed had 
been waived by the payment of cash to the plaintiffs, 
and that the new agreement, to pay . the balance 
when the defendant might be able, was void for want 
of consideration, and as a fraud in the law on the 
other creditors. 
He cited and commented on the following cases : M awson 
vs. Scott, Lord Eldon, 6 Yez. 306 ; Sadler vs, Jacobs, Lord El- 
don, 15 Yez. 55 ; Leicester vs. Ross, 4 East, 376 ; Stevenson vs. 
Magnus, 1 1 East, 394 ; Brady vs. Greggory, 2 Camp., 383 ; Tur- 
ner vs. Hook, 1 Dowl. & Ryl. N. P. Cases, 419; Ray vs. White, 
3 Tyrwhit, 596. 
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GriiBn for the plaintiff contended : 

1. That where the terms of a compromise deed require that 

endorsed promissory notes should be given within a 
limited time for the amount of the composition, it is 
incumbent on the debtor, when sued for the original 
debt, to prove affirmatively, that he delivered or ten- 
dered the notes within the time. And if no time is 
limited, he must prove the delivery or tender of the 
notes within a reasonable time. And that the delivery 
or tender of the notes, and the proof thereof, devolves 
on the debtor. 

2. That although in case of composition deeds, a secret 

agreement between the debtor and one of his credi- 
tors, securing to the latter some peculiar advantage, is 
held to be a fraud on the other creditors, and therefore 
void, yet this rule does not apply to the case of a bona 
fida agreement, between the debtor and one of his 
creditors, made subsequent to the execution of the 
composition deed, whereby a different mode of paying 
that creditor's share of the composition is substituted. 
Such new and independent agreement is unobjec- 
tionable, especially when it does not impose any addi- 
tional burden on the debtor. 
He cited and commented on the following cases : 28 Eng. 
Com. Law Rep., 353 ; 2 Nev. and M., 71 ; 24 Wend., 297. 

Jones, C. J. — The course of the proceedings between these 
^ parties was clearly a waiver of the necessity of a tender under 
the composition deed. Such tender was inconsistent with the 
acts done under the new agreement, and was rendered imprac- 
ticable by it. 

The composition deed, in this case, annihilated the residue of 
the debt, and no agreement to pay the same could be operative 
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without the aid of a good and valuable consideration. In the 
case of an insolvent discharged by law^rom his debts^ a moral 
obligation to pay still remains, which will be a good considera- 
tion for a new promise ; here, however, the debt is annihi- 
lated by release. The agreement also was in fraud of the whole 
body of the creditors, who must be considered ai having intended 
a boon to the debtor of the remaining twenty-five cents in the 
dollar. No agreement, securing any advantage to a particular 
creditor over the rest, can be sustained ; whether made before or 
after the execution of the composition deed, it is a fraud on the 
creditors and on the debtor. 

New trial ordered. 



COMMENTAKT. 

In a commercial community great interest is necessarily at- 
tached to those branches of the law which particularly regard 
the " merchant " in his various relations, and more especially in 
his adverse fortunes. Exposed to sudden and overwhelming re- 
verses, it is important that his active talent should not be de- 
stroyed by the same disaster which may have blasted his imme- 
diate prospects. Hence bankrupt and insolvent laws, by which 
his energies and enterprise may be again brought into action, are 
cherished, wherever commerce is pursued. Under their influence, 
in the lai%uage of the poet, 

" Mox reficit ra^ea 

Quassas, indocilis fnnperiem pati." 

HOR. 

While admitted, and great advantages thus proceed from these 
laws, it must still be confessed that they are of necessity attended 
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by grave and serious evils. The humiliation attending examina- 
tions into private concerns, which, however delicately conducted, 
uniformly imply a charge of want of prudence or integrity ; % 
slight errors of judgment magnified, ex post facto, into grave and 
serious faults ; the delays of the law, aggravated by a painful 
sense of waveriifg or withdrawn confidence ; the notoriety which 
public proceedings attach to the misfortune, and the consequent 
treasured remembrance of it, by the whole community, which 
must for a long time paralyze exertion in every path : all these 
and more, render the tardy award of the law, when it arrives, a 
truly questionable boon. 

Hence, when the trader finds himself embarrassed, or over- 
whelmed by circumstances beyond his control, he naturally seeks 
some more prompt and desirable mode of alleviating or removing 
his misfortune. This anxiety, has introduced several commercial 
instruments, each tending, in its own way, to produce the desired 
result. 

I. — The Letter of License. 

This, without otherwise affecting his obligations, enables him 
to manage his concerns for a time without molestation. The 
intimate knowledge which he alone possesses, of his own busi- 
ness, is thus secured to his creditors, and an impulse is given, by 
renewed hopes, to his exertions, which is most beneficially felt 
in every department. 

II. — The Composition Deed, 

This is generally resorted to in more dubious, but still not 
desperate conditions, or where creditors are anxious to reduce 
their dependencies to a certainty. By this instrument they re- 
ceive, generally with the aid of the friends of the insolvent, a 
fair proportion of their several debts, and leave the party to 
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manage the remainder as a new stock in trade, freed from em- 
barrassments, and for his own advantage. 

III. — Cessio bonorum or Assignment 

This is generally the last act of irremediable insolvency, and 
is resorted to chiefly with the view of rendering justice, by pre- 
ference, to those creditors, whose peculiar relative position 
seems, in commercial judgment, to require such distinction. In 
every other point of view it has nothing to recommend it, inas- 
much as the debtor cannot legally stipulate for a discharge, and 
consequently remains exposed to his unpreferred creditors, to the 
full extent of their demands, without protection. 

The present case introduces to our consideration the '' Com- 
position Deed." 

The direct operation of this instrument, being the discharge 
of a debt, by a payment of a part, it has had to struggle against 
a fixed principle of the law, which, established in the earliest times, 
declares such a result impossible, " because," says Coke, '' it is 
apparent, that a lesser sum of money cannot be a satisfaction of 
a greater." — Co. Lit. 212, b. Payment, so far as such amount 
goes, is but pro tan to satisfaction of an absolute debt ; the cancel- 
ling of the remainder in consideration of such payment, is nudum 
pactum. The discharge being thus entirely without considera- 
tion, does not at all bind the creditor, who can therefore violate 
with legal impunity, such his promise to his debtor, however free- 
ly and understandingly made. — ^Brooks vs. White, 2 Met., 283 ; 
Fennel's case, 5 Rep., 117; Fitch vs. Sutton, 5 East, 230; Me- 
chanics' Bank vs. Hazard, 13 John., 353 ; Cumber vs. Vane, 2 
Smith's Leading Cases, 249, with notes, &c., &c. 

The doctrine is therefore well settled in the law ; and every 
agreement of this character made between debtor and creditor, 
must have some consideration, aliunde, of advantage to the credi- 
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tor, or loss to the debtor, or some implied consideration from the 
solemnity of a sealed instrument, to sustain it. Without this, it is 
void, even where performance by payment to the creditor may 
have accompanied the act. — Heathcote vs, Crookshank, 2 T. R., 
24 ; Fitch vs. Sutton, 5 East, 230 ; Harris vs. Close, 2 John., 448 ; 
Watkins vs. Inglesby, 5 John., 391 ; 6 Petersd. Ab. 7, notes, 
Ellis, Debtor and Creditor, c. 4, p. 198, &c. 

From this it follows, that a special and guarded contract is 
necessary, to secure to the debtor the intended benefit of such an 
arrangement. 

Where the composition is between the debtor and an indivi- 
dual creditor, there must therefore be some new consideration 
moving. 

The security of a third person, or the assignment of property 
in trust, have been held sufficient. — Steinman vs. Magnus, 11 
East, 390. 

Where the composition is between the debtor and the whole 
body of his creditors, the law has been astute in finding an ope- 
rative consfeieration in the mutual engagement of the creditors 
themselves. 

Each creditor is considered as entering into a new agreement 
with the debtor, the consideration for which, to the creditor, is 
a forbearance by all the other creditors, to insist on their claims. 
Each creditor is therefore bound, in consequence of the agree- 
ment offthe rest. — Good vs. Cheeseman, 2 Barn. & Ad., 328; 
Botheby vs. Lowden, 3 Camp., 175; Steinman vs. Magnus, 11 
East, 394. 

This instrument, or document of exoneration, is generally un- 
der seaiy and when it is intended to operate as a release, or dis- 
charge at law of a specialty claim, it is essential that it should be 
so. — 6 Pet. Ab., p. 2 ; Low vs, Eginton, 7 Price, 604. The 
form required by law to sustain such compromises, and when a 



LEX MERCATORIA. 77 

bond, agreement, or a sealed instrument will be necessary, is well 
considered by Cowen, J., in Fellows v$. Stevens, where he remarks 
** There need not as I can see, be a seal or any other formal solem- 
nity. To do the whole by parol, would be exceedingly loose, and 
often unavailable for want of adequate proof; but when the debts 
reside in simple contract, I see no reason, if clearly proved, why 
an oral composition would not be equal to any other. The law, 
on finding a valid consideration, regards the act as a modification 
of, or substitution for, the various contracts on' which the debts 
are due to the creditors, a cutting of them down, and renewal for 
good consideration in a qualified form. 

" This is sometimes based upon a single meeting and resolution 
of creditors. This was the form in Boothby vs. Lowden, 3 
Camp., 175, in which Lord EUenborough adverted to the prin- 
ciple on which these compositions are sustainable. — Cranly vs, 
Hillary, 2 Maul. & Sel. 120, was a case of resolutions ; Stein- 
man vs. Magnus, 11 East., 190, related to an agreement un- 
sealed, which was also holden valid. In Bradley vs. Gregory, 2 
Camp., 383, the agreement by which the plaintifi* lost his 
remedy, was by parol, and went mainly, on other creditors being 
drawn in to execute a composition deed on the faith that 
the plaintifi" would join. To afiect claims due by specialty would 
perhaps require a seal, on the principle 'Eodem modo quo 
oritur eodem modo dissolvitur," but short of that, an oral agree- 
ment on good consideration ; may modify or totally defeat a sim- 
ple contract, according as the one or the other may hav6 been 
intended by the parties." — Fellows vs. Stevens, 24 Wend., 279. 

It is in truth a contract which the Courts regard with favor, 
and more particularly the Court of Chancery, in which relief is 
afibrded even on parol compositions, without regard to the dis- 
tinction between debts accruing under securities by deed, and 
claims arising on simple contract. — 6 Petersd. Ab. 4, in notis. 
6 
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The importance of the transaction will, however, always 
suggest the propriety of a written instrument, with the legal so- 
lemnity of the seal, whether the composition is with an individual 
creditor or with the whole body. 

There are peculiarities attached to this contract, on both 
sides, which may here be noticed. While on the one hand, all 
fraud or misrepresentation is as in all other contracts fatal, 
(Cooling vs, Noyes, 6 T. R., 263,) so on the other, on the part of 
the debtor, the strictest performance of the terms is necessary. 
If he omits such performance, he will not be entitled to claim 
any of the benefits of the compact. — Cranly vs. Hillary, 2 M. & 
S., 120 ; Shipton vs, Carson, 5 B. & C, 378 ; Wenham vs. Fow- 
ler, 3 DowL, 43 ; Reay vs. Whyte, 3 Tyrwh., 696 ; Clark vs. 
White, 12 Pet., 178. On the part of the creditors, again, the 
most rigid good faith is exacted, and all attempts to obtain an 
advantage, by operating on the fears and afifections of the debtor, 
are discountenanced. In this view, it is a contract requiring the 
strictest integrity and honor, not merely towards the debtor, but 
among the creditors themselves. 

Some examples of the action of the Courts on this branch of 
the subject yfili be instructive. 

Thus, where a trader upon failing, entered into a composition, 
but at the same lime made a private agreement with certain of 
his creditors, to pay them the whole amount of their claims, as 
an inducement to join in the composition, this agreement was 
held fraudulent and void. — Child vs. Danbridge, 2 Vern., 71. 
While this case thus admonishes the creditor, it has in it another 
important feature admonitory to the debtor. The private ar- 
rangement was not only declared void between the creditor and 
the debtor, but as the names and influence of those creditors had 
been fraudulently used to draw others into the measure, the Court 
held the entire composition fraudulent and refused to compel its 
performance. 
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This decision, which is perhaps the earliest on this subject, 
has never been denied. 

It is worthy of remark, that we owe it to Lord Chancellor 
Jeffreys, who, although a base and unprincipled politician, seems 
to have been a learned judge. His decisions, it is said, were often 
questioned after the Revolution, but seldom reversed. 

Two classes of cases, as has been stated, are presented by 
this decision. 

1. The fraudulent use of a creditor to induce others to enter 

into the measure. 

2. The fraudulent act of the creditor, in violation of his own 

engagement to his fellows. 

This line of demarcation is strongly defined, and exists at the 
present day. 

In the one case the entire contract is tainted by the fraud of 
one of the principal contracting parties in a matter affecting all, 
while in the other, the fraud being confined to the individual 
creditor, the law is content with lopping off that contract alone. 
The distinction is between the voluntary and constrained act of 
the debtor. 

The cases maintaining these distinctions are numerous. 
Thus, where a person having agreed with his creditors for a 
composition, gave one of them (who would not otherwise con- 
sent) a bond for the residue of his debt over and above the com- 
position, this was held void and set aside in equity. — Spurnet vs. 
Spiller, 1 Atk., 105. And it is now conceded would be equally 
held void at law. A review of all the cases on this subject is not 
within the rule I have laid down for myself in these commenta- 
ries, which have for their object the special reasons which may 
form the basis of the adjudications of the Courts, rather than a 
detailed history of the progress of the tribunals to such conclu- 
sions. There is one case, however, which was considered, both 
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at law and in equity, under different phases, making it particu- 
larly instructive and worthy of note. 

At law it presented the following features : 

The creditors of an insolvent entered into a composition deed, 
with all the formalities of law, and bound themselves to discharge 
the insolvent upon the payment of eight shillings in the pound. 
One of the creditors had two distinct debts due from the insol- 
vent, for one of which he held bills of the insolvent, accepted by 
responsible drawees. This creditor, having received eight shil- 
lings in the pound upon both debts under the composition deed, 
received also from the acceptors of the bills their full amount, 
considering himself as trustee for the insolvent for all that he had 
received over twelve shillings in the pound. In this way, for one 
of the debts, the creditor claimed to have obtained an advantage 
by operation of law over the rest of the creditors, such debt 
being thus paid in full. 

Here there was no fraudulent agreement between the creditor 
and the debtor, producing this result ; it proceeded entirely from 
the accidental circumstance of the solvency of the acceptors on 
the bills held by the creditor. But the Court ruled that this was 
equally within the principle which prohibits creditors, joining in 
composition deeds, from securing any peculiar advantage to them- 
selves over their fellows ; that here he ought not to have joined 
the debts together, and claimed the full dividend under the deed, 
but ought to have treated the debt for which he held bills as sat- 
isfied ; that by not doing so, he had committed a fraud on the 
rest of the creditors, who expected to be put on an equal footing 
with him, and had a right to know his situation. — Stock vs. 
Mawson, 1 Bos. & Pul, 290. 

A bill in equity was afterwards filed in this cause, by the 
creditor against the debtor, to enforce a separate agreement made 
at the time of the execution of the composition deed, between 
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certain of the bill-holders, with the privity of the insolvent, but 
witliout the knowledge of the other creditors ; the effect of which 
was, to secure to them the advantage on the accepted bills men- 
tioned in the suit at law. The Court of Chancery refused to 
lend its aid to carry this agreement into effect ; Lord Eldon ex- 
pressly ruling, that it was a fraud upon the policy of the law and 
upon the other creditors, a fraud upon third persons, of which it 
has been uniformly held that the debtor may take advantage. — 
Mawson vs. Stock, 6 Vez., 800. 

So far is this doctrine of strict integrity among creditors 
towards each other on this subject carried in the law, that it 
frowns in like manner upon the taking even of better security 
for the sum actually agreed upon. Lord Ellenborough, deciding 
such a case, says, " From the first mention of this case to the pres- 
ent moment, I have never entertained a particle of doubt upon it. 
The question is, whether any legal effect can be given to an 
agreement by which these creditors are to have better security 
for the same sum than the rest of the creditors, after having en- 
tered into an agreement with them, importing that the same 
satisfaction was to be made to all, by the same mode of payment. 

''Although this be not like some of the cases mentioned, 
where security was obtained by one creditor for more than the 
others were to receive, yet the principle of all of them is the 
same, that when the creditors in general have bargained for an 
equality of benefit and mutuality of security, it shall not be com- 
petent for one of them to secure any partial benefit or security to 
himself." — Leicester vs. Rose, 4 East., 38L Lord Eldon has fully 
sustained this decision in Sadler and Jackson ex parte, 15 Vez., 55. 

As a corollary from the doctrine which is now fully estab- 
lished, the creditor who has reaped the benefit of the fraudulent 
contract, by the actual receipt of the stipulated sum, or the pro- 
duce of the contemplated advantage, may be compelled in an 
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action by the debtor to refund it. — Turner vs. Hook, 1 D. & R., 
27 ; Stock vs. Mawson, 1 Bos. & Pul., 286. 

It is said, that these rules upon composition deeds were estab- 
lished in equity before they were recognized in courts of law; 
and in Jackman vs. Mitchill, 13 Vez., 586, Lord Eldon says, " I 
remember when such a bond (one to secure a larger amount to 
a creditor) was not considered bad at law by any person attend- 
ing this hall." 

As the law is now settled, however, there is perfect relief at 
law, and this has been sometimes urged against the parent juris- 
diction of equity. But this is asserted by Lord Eldon on the 
ground of prior assumption, " that it is well settled that the juris- 
diction of courts of equity is not gone by the resolution of courts 
of law to adopt the principle of equity." — lb. There is still ano- 
ther ground of objection to these contracts which attempt to se- 
cure to creditors entering into compositions the balance of their 
debt, viz., the absence of consideration. 

This grows out of the legal effect of the composition deed, 
which entirely annihilates the original debt. — Ashhurst, J. ; 
Cockshot vs. Bennett, 2 D. & E., 766 ; Brown vs. Slackpole, 9 
New Hamp., 478. Fraud, however, being a paramount and con- 
trolling ground, this is seldom urged. 

The case in the text, as ultimately disposed of by the Court, 
conforms itself to the well-established rules which we have now 
considered. The original debt was simple contract, requiring no 
seal to give efficacy to the composition. The adjustment was 
fortified and sustained not only by the mutual engagement of the 
creditors, but also by the security of a third person for the pay- 
ment of the reduced sums. 

The balance of the debt was fully and entirely released ; no 
obligation rested on the debtor with regard to it which the law 
could in any wise regard. 



LEX MERCATORIA. 33 

The particular transaction, in the case now commented on, 
has also a suspicious aspect, and wears more the appearance of 
a discount on an advance of the immediate cash value of the new 
obligation, than the formation of a new contract. The new 
agreement, to pay when he was able, if such was really made, 
had no aliment of any kind to sustain it. The surrender of the 
note added strength to the legal conclusion of the annihilation 
of the original debt, if such conclusion needed such aid. — 1 
Smith's Leading Cases, 260, Cumber vs. Wayne, notes. 

The objection of non-performance on the part of the debtor, 
which is generally fatal, and justly so, to this compact, was 
clearly untenable. A substituted performance of the essential 
part of the contract having been abundantly accepted by the 
creditor. — Ellis, Debtor and Creditor, c. 4, p. 198. 

It happens not unfrequently, that there are peculiar circum- 
stances which may justify such partial dealing as we have above 
considered, betwe^ debtor and creditor. When such a state 
occurs, there will be no good reason for concealing it from the 
other creditors ; and their knowledge of the facts, and approba- 
tion of the act, will relieve the matter from all fraud. 



TRESIS V. 



THE SCIENCE OF SPECIAL PLEADING, ITS VALUE AND NE- 
CESSITY IN THE ADMINISTRATION OP JUSTICE: THE 
UNEKEINO TEST OP LAW I THE VALUE OP POEMS, ETC. 



INTRODUCTION. 

Special pleading is uniformly dignified by the sages of 
the law with the title of "Science." The learned are not 
yet agreed in a definition of this term. If it may be defined, 
'' a subject reduced to fixed principles for practical purposes/' 
special pleading eminently deserves the title. It is the most re- 
fined species of logic applied to the ordinary transactions of life, 
by intellects powerful and acute. Its peculiar value consists in 
reducing controversy from generalities to precise allegations, 
thus shortening contention and essentially promoting sound con- 
clusions. To use such a science with effect requires a well-dis- 
ciplined mind, well stored with legal lore, and rapid in its combi- 
nations. It has always been opposed by the sciolist, and con- 
temned by the ignorant. The students of former days who 
patiently submitted to the ''viginti annorum lucabrationes," 
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knew well its importance and devoted themselves to its cultiva- 
tion. " In the reign of Ed. 3, pleadings grew to perfection, for 
then the judges and professors of the law were excellently 
learned ; the Serjeants of the law drew their own pleadings, and 
therefore, truly said that reverend Justice Thirling, (in the reign 
of Hen. 4,) that in the reign of Ed. 3 the law was in a higher 
degree than it had been at any time before.'' — Co. Lit 304, b. 

Thus, accurate learning and the science of special pleading 
have always travelled together ; and n<ine but the learned in the 
law have ever been able to bend the bow of Ulysses. 

These remarks apply to all time, for it is worthy of most 
especial notice, that many of the most learned modern lawyers 
and judges have proceeded from the office of the special pleader. 

Whether the nomenclature of the science ought now to be 
altered, is a question about which men may differ ; a repudiation 
of the science itself must begin with a resolution to extinguish 
the reasoning faculty. The langaage of logic, as introduced by 
the schools, may be changed ; but to prohibit the functions of the 
mind from using the process is absurd. Special pleading, there- 
fore, under some name must for ever exist. Whether it is wise 
to wage war with its language remains to be seen. 



CASE. 



Roosevelt vs. The Executors of Pulton. 



July Circuit, 1824. — Coram Betts, J. 



Covenant, for the consideration money, for certain premises 
sold by the plaintiff to Robert Fulton. 
\ The plea was non est factum ; with a consent that any thing 
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• 

might be given in evidence, which might have been specially 
pleaded. 

It appeared in evidence, that in the year 1813, articles of 
agreement were executed between the plaintiff and Robert Ful- 
ton, of the following import : Reciting, that the plaintiff had 
lately discovered a valuable coal mine, on the banks of the Ohio 
river, from which the steamboat in making her first trip down 
said river had procured her coal, and that the said mine was in a 
certain tract of land, set forth in the articles by metes and bounds, 
the plaintiff covenanted to procure letters patent from the United 
States for the said land in favor of the said Robert Fulton; 
whereupon Fulton on his part covenanted to pay the plaintiff 
94,400, upon his procuring for him such letters patent. There 
was a further covenant by Fulton, that he would cause the said 
mine to be worked scientifically as such mines are worked in 
Europe, and upon its producing a certain number of tons, (speci- 
fied in the articles,) that he would pay a yearly sum of 81,000 to 
the plaintiff for twenty years. 

Pursuant to this agreement, it appeared that the plaintiff had 
procured letters patent for the land, which he had delivered to 
Fulton. He n3w claimed that he was entitled to the stipulated 
consideration money. 

In bar of the plaintiff's right to recover, the defendant offered 
to show, that the whole of the representation contained in the 
recital was false and fraudulent. That the sole inducement to the 
contract was the coal mine alleged to have been discovered'on the 
premises by the plaintiff, and that no such mine existed, and that 
the whole tract was barren and useless. In favor of the admis- 
sibility of this testimony, the defendant's counsel relied on Heyne 
et al V9. Maltby, 3 D. & E., 438 ; Monell et al V5. Golden, 13 
Johns., 305. 

The plaintifTs counsel contended, that the contract being ex- 
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ecuted; by the delivery and receipt of the letters patent, the testi* 
mony was inadmissible. 

The defendant's counsel argued, in reply, that this could not 
be considered an executed contract ; that as fraud vitiates all 
contracts, the articles of agreement in this case were void, and 
that the defendant held the lands under the letters patent as trus- 
tee for the plaintiff, and could be compelled in equity to convey 
them to him. 

Betts, J. — ^I think this testimony inadmissible. If the con- 
tract were still executory, and the plaintiff was now seeking the 
performance of it, this defence would be g^xnl in excuse of per- 
formance. But here the contract is executed, and to allow the 
defendant to avail himself of this matter as a defence, would be 
placing the parties upon a very unequal footing at law ; the arti- 
cles might be defeated, in which event the defendant would re- 
tain the land, and the plaintiff would be without remedy. The 
defendant ought to have resorted to a court of equity, where 
equal justice would have been done to both parties. 



Verdict for plaintiff. 



Roosevelt, Jay & Jones, for plaintiff. 
Ch. Graham & Emmet, for defendant. 



COMMENTARY. 

Littleton, stating conflicting opinions on a doubtful point of 
law, introduces certain learned men, basing their conclusions on 
" pleading " in this wise. " And they have said, this is proved 
by the pleading.'' — Litt. § 170. Lord Coke commenting in his 
way on this passage says, *' Note. One of the best arguments or 
proofs in law, is drawn from the right entries or course of plead- 
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ing, for the law itself speaketh, by good pleading, as if pleading 
were 'ipsius legis viva vox.' " — Co, Lit, 115, b. 

These remarks have lost no part of their truth in their descent 
to us, and the present case is a very striking example of the value 
of special pleading as a touchstone of the law, and of its signal 
ef&cacy in establishing certainty, which as Lord Coke in another 
place observes, "is the mother of quiet and repose." — Co. 
Lit 34, ft. 

In this case, the declaration was no doubt properly framed on 
the sealed articles of agreement between the parties, as we find 
no exception taken to it. It must, therefore, have confined the 
demand to the stipulated consideration money for the land con- 
veyed, and must have contained the necessary averments of the 
delivery of the deed and seisin in the defendant. The law, 
speaking by the pleadings, would sustain the plaintiff's right to a 
recovery, as therein set forth, and the defendant was thereupon 
driven to deny the facts, or to set up a defence aliunde. He re- 
sorts to the latter course, and offers certain facts as a bar to the 
plaintifTs recovery. A skilful pleader, if required to mould these 
facts into a special plea in bar, would have speedily discovered, 
and promptly announced, that for such a plea there was no pre- 
cedent, and hence would conclude that the facts alleged could not 
protect the defendant at law, and as it is a maxim that there is 
no mischief without a remedy, would have sought such remedy 
elsewhere. Or if a doubt existed, from the peculiarities of the 
case, he would have placed the matter with legal certainty before 
the Court, in such form of plea as he might devise, and by thus 
inviting a demurrer, obtain an early expression of the opinion of 
the Court on precise and certain points of law covering the con- 
troversy. 

The consent, in this case, which waived all special pleading 
was doubtless a matter of ease and favor to the attorneys, but to 
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the parties it was the source of much expense and delay, and in- 
troduced into the cause a perplexing uncertainty which the dili- 
gent student will not fail to find impressed on all the stages of the 
controversy. 

" Know, my son," says Littleton, with quaint affection and 
earnestness, " that it is one of the most honorable, laudable, and 
profitable things in our law, to have the science of well pleading 
in actions real and personal ; and therefore I counsel thee, espe- 
cially, to employ thy courage and care to learn this." — Litt., 
§ 534. Special pleading being the most refined logic, this advice 
can never be unseasonable. 

To return to the case in hand as an example. The Judge at 
nisi prius overruled the matter oflfered in bar, on the ground that the 
contract was executed, and a verdict was directed for the plaintifif. 
When argued before the whole Court, the Bench sustained ihe ver- 
dict, not on the ground asserted at nisi prius, but upon a dififerent 
one thus expressed : '' That the ofier on the part of the defendant 
was no more than to prove a partial failure of consideration, and 
that this cannot be admitted as a defence to a sealed instrument." 
The case then travelled to the Court for the Correction of Errors, 
where the several judgments of the Courts below were aflirmed, 
that Court being of opinion, " that a defendant cannot avoid a 
solemn deed on the ground of a want or a mere failure of con- 
sideration. — Dale vs. Roosevelt, 9 Cow., 307. 

From all this it may be gathered, that the defence set up in 
this case is at law inadmissible, but the proper reason for such 
conclusion, or the extent to which it is to be carried, is by no 
means clear. Special pleading would have made the record per- 
fectly luminous. 

" Ex fraude, nullum lucrum est reportandum," is a maxim of 
universal law, and its correlative rule is equally universal, that 
all contracts contaminated by fraud are void. Courts of justice, 
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therefore, cannot aid them. Hence it would seem that on the 
subject of fraudulent contracts, the difficulty can never be 
in the rule, which is every where assented to, but merely in the 
remedy. 

Courts of common law and courts of equity have concurrent 
jurisdiction in matters of fraud. A court of law can, however, 
do little more than declare such contracts void. A court of 
equity, from the flexibility of its powers and procedure, can 
besides restore each party to his original rights and render equal 
justice. 

Hence, in a great variety of cases, when a court of law re- 
fuses to annul the contract, it is not from a disregard of the 
maxim referred to, but because such action in that particular in- 
stance and form of remedy, while it aflbrds redress to the one, 
may indirectly do injury to the other party. To have annulled 
this contract, for example, in this case at law, supposing fraud 
proved, would have left the defendant in full possession of the 
estate, and exposed the plaintiff to serious embarrassment to re- 
cover it. 

Is there then any general rule at common law, in relation to 
fraud in a sealed instrument ; and if so, what is the rule ? It is 
laid down by some judges, and in a very imposing manner, that the 
only fraud which can be pleaded at law to avoid a deed, is fraud 
in its execution, such as a fraudulent reading of it, or the substi- 
tution of one deed for another, or the obtaining by some device 
or fraudulent representation such an instrument as the party did 
not intend to give ; vide Belden vs, Davis, 2 Hall, 446. The 
same judges, however, admit that the rule extends at common 
law to cases where the consideration of a deed is illegal or cor- 
rupt, so as to render it void ab initio — Wyck vs. Macklin, 2 Ran., 
426 ; Taylor vs. King, 6 Munf , 358. 

But in relation to the kind of evidence offered in this case, it 
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is said by some, " that the principle that fraud and deceit vacate 
every contract, is to be taken in subordination to another prin- 
ciple, namely, that the party is estopped from averring any 
matter of that kind against a specialty/' — Taylor vs. King, 6 
Munf., 358. 

And to this doctrine an ancient case in the Year Book is cited, 
where Brian, C. J., in a debate among the judges, is reported on 
this subject to have said : " I do not see in any case in the world, 
how a man can avoid a specialty by averring matter of fact con- 
cerning the same deed, if so be, the deed was good at the com- 
mencement." — Donne vs. Cdrnwallis et ux., 1 H. 7, 14, 16, b. 
And this again, as a general view of the subject, is met with 
much energy by the judges in Collins vs, Blanter, 2 Wils., 347, 
and with remarks like the following : " The third point is whether 
this matter (an original fraudulent agreement) can be pleaded. It 
is objected against the defendant, that he has no remedy at law, 
but must go seek it in a court of equity. I answer, we are upon 
a mere point of common law, which must have been a question 
of law long before courts of equity exercised that jurisdiction 
which we now see them exercise — a jurisdiction which never 
would have swelled to the enormous bulk we now see, if the 
judges of the courts of common law had been anciently as liberal 
as they have been in later times. To send the defendant in this 
case into a court of equity, is to say, there never was any remedy 
in law against such a wicked contract as this is. We all know 
when the equity part of the Court of Chancery began. It is 
now objected as a maxim, that the law will not endure a fact in 
pais, dehors a specialty, to be averred against it, and that a deed 
cannot be defeated by any thing less than a deed. I answer, the 
matter strikes at the contract itself, and shows that in truth it 
never had any legal entity, &c. The law will legitimate the 
showing it void ab initio, and this can only be done by pleading. 
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What strange absurdity would it be for the law to say, this con- 
tract is wicked and void, and in the same breath to say, you shall 
not be permitted to plead the facts which clearly show it to be 
wicked and void ! I am not for stirring a single pebble of the 
common law, and without altering the least tittle thereof, I think 
it is competent, &c. I want no case to warrant my opinion ; it is 
enough for me if there be no case against me, and I think there is 
not.'' Lord Chief Justice Wilmot, whose language I have above 
given, thus meets the general assertion of Brian, C. J., by empha- 
sizing the qualification at the end of it, " if so be that the deed 
was good at the commencement," insisting that a deed growing 
out of a fraudulent or corrupt matter was never good. 

It must upon the whole be confessed that the subject, in all its 
bearings, is still encumbered with difficulty and doubt ; and the 
ample relief affi)rded in equity will, in all probability, leave it for 
a long time a vexed question at law. So far, however, as the 
matter is susceptible of a reduction to rules, the following are sug- 
gested: 

1. Where an otherwise unexceptionable deed has been ob- 

tained by imposition, false reading, substitution of one 
deed for another, or by any similar fraud, under the 
plea "per fraudem," the facts may be proved, and will 
deprive the plaintiff of all remedy upon it. — Belden vs, 
Davis, 2 Hall, 433 ; 2 Chit., 464. 

2. Where the consideration is illegal on account of usury, 

gaming, illegal agreement to suppress testimony or 
the like, a special plea of the facts will defeat the 
remedy. 

3. When property has passed to the defendant by the 

deed, and the contract has become so far executed, 
he cannot avoid the deed by special plea stating the 
fraud, while he holds the property or enjoys any in- 
7 
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terest under the deed, and to divest himself of such 
interest, he may resort to equity, where the parties 
may be resored to their former condition. 
Upon the whole, so far as the defence of fraud in the con- 
tract itself out of which the deed has grown, is concerned, the 
distinction seems to rest mainly upon the question, whether 
the contract is entirely in fieri, unperformed, in whole or in part 
on either side, or so far executed, that a property or vested in- 
terest has passed to either party. In the first case, courts of 
common law can relieve by declaring the deed void ; but in the 
second case, such courts are constrained to enforce against the 
party holding an interest under the deed, the correlative duty im- 
posed upon him by its terms. 

The student will do well to examine carefully on this sub- 
ject, Whelpdale's case, 5 Co., 119 ; Collier vs. Blanton, 2 Wils., 
347 ; and the discussion among the Judges in the case of Donne 
vs. Cornwallis et ux., above cited from the Year Books. This case 
is particularly interesting and instructive. The question arose 
in an action on a bond to which the defendant pleaded specially 
that he had paid it, and plaintiff upon such payment delivered it 
to him, without any other formal acquittance, and afterwards re- 
possessed himself of it, vi et armis, and this plea was after great 
debate sustained. 

It appears from the reports, that the plaintiff in the case now 
under consideration, brought a second action, for the annuity, 
stipulated for in the agreement in connection with the working 
of the mine, represented to be on the premises conveyed. The 
covenants being independent, his right at common law to dis- 
tinct actions was clear. The defendant, however, warned by 
the result of the case in the text, and being unwilling to rely on 
special pleading, seems to have filed his bill for relief in equity 
immediately, praying an injunction to stay the suit at law, and0 
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that the agreement might be decreed to be delivered up to be 
cancelled, and for general relief. The Court of Chancery, upon 
a full examination of the facts, considered the claim for the an- 
nuity unconscientious and unjust, and decreed that a perpetual 
injunction should issue, to prevent the grantor from prosecuting 
any suit at law for the recovery of the amount or of any part of 
it. — Dale vs. Roosevelt, 6 Johns. C, 182. 

Whether the heirs of Fulton preferred to retain the lands, 
paying the consideration money reserved, does not appear. 

From this and similar cases, it appears .that the science of 
special pleading is at- the foundation of the law ; that it is not a 
mere clerkly familiarity with the uncouth and senseless forms, 
but is in itself a most refined system of practical or applied logic, 
demanding all the powers and learning of the accomplished 
lawyer. 

To use it with effect, the pleader must be a perfect master 
of his case, and of the rules of law which govern it. It then 
becomes an instrument of peace, and a most efficient handmaid 
of justice. 

Modem litigation is marked with vagueness and uncertainty, 
the parents of prolixity, all plainly referable to the disuse of this 
great science. 

The remedy which is sought, in a multiplication of judges 
and tribunals, increases the evil. 

The State of New- York is about to make the experiment of 
civil law procedure, or something like it, in the practice of her 
Courts. How she will ingraft on this the logic of pleading, 
which adheres to and is a component part of the common law, 
remains to be seen. With regard to the other States of the 
Union, traces of the science are every where to be found in a 
greater or less degree ; but an entire and rigid adoption of it, it is 
to be regretted, exists at present in none. Sir William Jones, in 
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his preface to the translation of IsaBus, has expressed his opinion 
upon this subject in strong and glowing language, and it ought 
to be the prayer of every man who venerates the common law 
as the great palladium of freedom, that his opinion may become 
universal. " I shall not easily be induced to wish for a change 
of our present forms, how intricate soever they may seem to 
those who are ignorant of their utility. ' Our science of special 
pleading is an excellent logic ; it is admirably calculated for the 
purpose of analyzing a cause, of extracting, like the roots of an 
equation, the true points in dispute, and referring with all imagi- 
nable simplicity to the Court or Jury; it is reducible to the 
strictest rules of pure dialectic ; and if it were scientifically taught 
in our public seminaries of learning, would fix the attention, give 
a habit of reasoning closely, quicken the apprehension, and invi- 
gorate the understanding as efiectually as the famed peripatetic 
system." 



THESIS VI. 



OTffi MEEOHANt's FOtlMS : BILL OF LADmG^ ETC. 



INTRODUCTION. 

Ths merchant is quite as tenacious of his forms as the law* 
yer» and wisely so. For centuries, instruitients connected with 
the most vital operations of trade have preserved their language 
and tenor without alteration. The advancing refinements of na- 
tions, and even the censure of judges, has had no influence to 
induce a change. — Park on Mar. Ins., 17. 

These instruments having become known in all parts of the 
commercial world, carry with them wherever they are used a 
well*understood code of mercantile law and usage, which might 
be seriously disturbed by any idle attempt to improve them. 
They stand as symbols every where, and have become consecrated 
as such. 

The Bill of Lading is one of this class, and some of its pecu- 
liarities will appear in the following cases and commentary. 
Other forms have been considered in a previous thesis, and will 
also appear in some which follow. 
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CASE. 

Alexander V. Brodie vs, Elisha Rathbone. 
Superior Court. — ^Coram Jones, C. J. — ^Nov. 5, 1829. 

Assumpsit on a bill of lading, for damage sustained in the 
transportation of a quantity of swords and pistols in twelve cases, 
from Carthagena to New- York. 

Plea, general issue. 

The plaintiff produced and proved the bill of lading, which 
was in the common form, signed by defendant as master of the 
brig Tampico, setting forth that the twelve cases of arms were 
" in good order and well conditioned," when shipped, and stipu- 
lating for their delivery in like good order and condition at New- 
York. 

It appeared in evidence, that the Tampico arrived in safety 
at New- York, and delivered the said twelve cases to the plaintiff, 
the consignee, apparently in good order. That, however, upon 
opening the cases, the arms were found more or less injured by 
the rust. They were thereupon sold, as damaged on the voyage 
of importation, by the port-wardens, and the plaintiff thereby 
sustained damage to the amount of 9505, which he claimed in 
this action. 

The defendant undertook to prove, that no damage had in 
fact been sustained on the voyage of importation. That the arms 
had been stowed in a part of the vessel where, under the circum- 
stances, no sea damage could occur. That the arms had been 
imported into New- York, originally, from Germany, and sent 
from New- York to Carthagena unopened, where they retrained 
upwards of a year in an exposed custom-house. That the cli- 
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mate of Carthagena is, for six months in the year, exceedingly 
wet ; and that the rust on the arms was the result of atmospheric 
action, and not of sea damage. 

Cutting, for plaintiff, opposed this defence, and insisted that 
the defendant was concluded by the expressions in the bill of 
lading, admitting the arms to have been in good order and care 
when shipped. 

Anthon, contra. 

Jones, C. J. — The terms used in the bill of lading refer to the 
outward appearance only, and do not conclude the defendant. 
The question is entirely open, and the parties may show what 
condition the arms were actually in at the time of shipment. 
There has been much controversy on this subject, but this is now 
the well-settled meaning of this instrument. The testimony of- 
fered by the defendant is therefore admissible. The defendant 
thereupon proved the facts as stated. 

Verdict for defendant 



Edward K. Collins vs. Morris Robinson. 

Assumpsit on bill of lading for freight. 

Plea, general issue. 

The plaintiff, the owner of the ship Yazoo, claimed in this 
action freight for the transportation of twenty kegs of specie, from 
New Orleans to New- York. 

The bill of lading on which the action was brought was dated 
28th July, 1835, and was in the usual form, for the transportation 
from New Orleans to New- York of " twenty iron-bound kegs, 
said to contain specie, marked and numbered as in the margin." 
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The marks in the margin were, " M * 250 to 269 8100,000." The 
usual perils of the seas were excepted, and the stipulation for 
freight as expressed in the bill of lading was, " paying freight for 
said specie one-fourth of one per cent." It was admitted that 
the kegs were iron-bound, and sufficient for the transportation of 
their contents ; that they contained at the time they were shipped 
8100,000 in specie ; that the Yazoo arrived in safety in the port 
of New- York, and delivered the twenty kegs of specie to the de- 
fendant. 

The defence set up by the defendant, was, that one of the 
kegs was deficient 8237. It was then admitted that these 8237 
in specie had not been lost overboard, but were now in the said 
ship Yazoo, having worked in among her timbers, and could only 
be got out by breaking up the ship, which was worth 820,000. 

It appeared that the Yazoo, on her voyage from New Orleans 
to New- York, had encountered storms of unusual violence, in 
the course of which the twenty kegs of specie, which had been 
well stowed, were started, and the whole stove to pieces, and the 
specie thrown in bulk into the run where it had been stowed. 
That this was not owing to any defect in the stowage, but to the 
violence of the tempest, which the captain, who had been fif- 
teen years a master, stated as the most severe he had ever 
encountered. He described it in the following words : " Raising 
the vessel up bodily, the sea being in every direction, and the 
wind blowing from every point of the compass, so that the ship 
was sometimes nearly up and down." The evidence in the case 
was conclusive to show that there could have been no embezzle- 
ment, and that the missing specie had worked in among the tim- 
bers, out of which all had been taken that could be got, without 
a total destruction of the ship. New kegs had been procured in 
New- York, and the specie remaining, re-stowed in them and de- 
livered to the consignee. 
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The judge at nisi prius, declining to decide the case, a ver- 
dict was taken for the plaintifi^ subject to the opinion of the 
Court on the preceding facts, with an agreement that the 8237 
should be allowed the defendant, if it could be recovered in any 
form of action. 

This was argued before all the judges by John Anthon for 
plaintifi) and John Duer for the defendant. Mr. Anthon con- 
tended : 

1. That the twenty kegs of specie were duly delivered at 

the port of .destination to the defendant, and that con- 
sequently the plaintiff's claim to the freight was com- 
plete, notwithstanding the deterioration to the extent 
of $237. — Davidson vs. Gwinn, 12 East., 381 ; Hotbam. 
vs. E. Ind. Comp., 1 Doug., 272 ; Lutwidge vs. Gray,. 
Abbot, 249 ; Luke vs. Lyde, 2 Barn., 832. 

2. That the $237 being totally lost, and the freight stipulated 

for being one-fourth of one per cent, the defendant 
could only insist on a deduction of freight at tiiat rate 
on the said sum. — Frith vs. Baker, 2 John^., 334. 

3. The defendant cannot recover the amount of the loss in 

any form of action from the plaintiffs, the loss being 
without his fault, and by the perils of the seas. — Ay- 
mar vs. Astor, 6 Cow., 269 ; Garrigues vs. Cox, 1 Burn., 
596; Griswold vs. N. Y. Ins. Co, 1 Johns., 214; 
ib. 3 Johns., 329, Kent, J. 

4. The $237 must be considered for all the purposes of this 

question as lost, inasmuch as the recovery can only 
be effected by breaking up a vessel worth $20,000 — 
a duty which the law does not impose on the plain- 
tiff. 

5. As this inability arises from the perils of the seas, and not 

from negligence or want of care, this forms a suffi- 
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^ cient defence to any action by the shippers for the non- 

delivery. — Aytnar vs. Astor, 6 Cow., 269. 
6. The plaintiff haying earned his freight, except as to the 
part lost, and the defendant not being entitled to re- 
cover the portion so lost, the plaintiff is entitled to 
judgment for the whole freight, deducting the freight 
of the part lost. 
Jones, Ch. J. — This is clearly a loss by the perils of the seas, 
inasmuch as it would be extremely unreasonable to insist on the 
breaking up of the vessel for the recovery of the lost specie. 
The plaintiff is entitled to his freight on the amount of specie 
actually delivered, at the rate stipulated in the bill of lading, and 
no more. 



Snead vs. Rogers. 

Assumpsit on a bill of lading, made at Newbern, in North 
Carolina, for tht^ carriage of certain goods on board the sloop 
Essex, commanded \jy the defendant, to Falmouth in the island 
of Jamaica. 

Plea, general issue. 

The plaintiff, having proved ^e execution of the bill of lading, 
rested his case. The defendant insisted that the plaintiff should 
give some evidence of the breach of the contract on the part of 
the defendant. He cited, Boston vs. Wilson, 1 Starkie, 236 ; 
Bunn vs. Gray, 4 East., 190. 

Bettb, J. — I think it is necessary that the plaintiff should give 
gome evidence of the breach. 

The plaintiff then proved the defendant's admissions, that the 
goods had been sold by him at an intermediate port, under pecu- 
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liar circumstances. On the investigation of these the plaintiff 
was ultimately non-suited. 

Anthon, Campbell, and Sands, for plaintiff. 

GriiBn and Strong for defendant. 



Depau et al. vs. Chazournes. 
October Circuit, 1823. — Coram Edwards, J. 

Assumpsit for the freight of goods carried in the plaintifls' 
ship Stephania, from Havre to New- York. 

The declaration contained the indebitatus counts only. 

Plea, tender as to part, and as to the residue, non-assumpsit. 

The plaintiffs' counsel, having opened their case, called for 
the bills of lading of the property in question, pursuant to a pre- 
vious notice. 

The defendant's counsel produced them, and the plaintiffs' 
counsel were about to read them in evidence to the jury, when 
Slosson, for defendant, objected on two grounds : 

1. That although they came out of the defendant's posses- 

sion, the plaintiffs were still bound to prove them. 

2. That if they could be received without further proof, 

they were inadmissible under this state of pleadings, 
the bills of lading being express contracts, and requir- 
ing a special count. 
Emmet, for plaintiffs, insisted, that as to the first point, the de- 
fendant by paying money into Court on his plea of tender, ad- 
mitted the bills of lading ; and as to the seond point, that the 
contract was executed, and that the plaintiffs had therefore a right 
to proceed on the common counts, which he admitted they would 
have no right to do if it were still executory. 
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The Court decided that the plaintiffs might read the bills of 
lading in evidence, which they did, having first, pro majori cau- 
tela, proved them, and on this evidence rested the cause. 

By the bills of lading, freight was to be paid by measure- 
ment, the result of which was expressed in the body of the 
bills. 

The defendant then offered to prove that this measurement 
was erroneous. Plaintiffs objected on the ground that the bills of 
lading were conclusive, and relied on MoUer vs. Living, 4 Taunt., 
102. And of this opinion was the Court. 

Verdict, for plaintiff. 



COMMENTARY. 

These cases lead naturally to the consideration of one of the 
great maritime contracts, the " bill of lading." 

Under some name, this contract must necessarily be coeval 
with commerce ; even the original timid coasting of the ancients 
must have required a ** stipulation " in some form for safe car- 
riage. Boucher, in his " Inst, au droit maritime," speaking of the 
name by which this contract or document is known, says : " On 
Tappelle sur I'ocean, ' connoisement ;' sur la Meditterranie, * police 
de chargement ;' en Hollandais, ' vragt bries ;' en Anglais, ' bills 
of lading ;* en Italiens, * polizxa di carrico.' " — Bouch, Inst. Mar., 
256. 

This instrument is an acknowledgment on the part of the 
master of the vessel, that he has received on board certain mer- 
chandise from the shipper, which he binds himself to carry to a 
certain destination, and there to deliver the same for a certain 
reward to be paid. 
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Valin, in his Commentary on the Ordon. de la marine, vol. i, 
p. 631, censures the definition given by the author of "Guidon," 
and substitutes another, which although more correct, is still es- 
sentially imperfect. He says : " The author of Guidon, c. 5, art. 
7, p. 320, had not a clear idea of a bill of lading. According to 
him, it is a special promise made by the master of a ship to re- 
ceive on board certain merchandise belonging to a merchant, when 
in truth it is an acknowledgment which the master gives, that he 
has received on board his ship certain merchandise, instead .of a 
promise to receive." Baldasseroni gives the most detailed and 
precise definition, or rather description of it : " It is an act of ac- 
knowledgment, under the signature of the captain or master of a 
ship, containing a declaration of the merchandise shipped on board 
the vessel so commanded by him, the name of the shipper and 
that of the person to whom consigned, the direction or place of 
destination, and the obligation to transport it thither." — 1 Bald. 
Dizion. del Com., 189. 

It is with commercial people a document of high value, and 
among many of the leading nations of the continent of Europe, 
it is subject to very precise regulations as to form ; and when 
these are observed, it is in many cases conclusive evidence of the 
facts set forth in it. — lb. 190 ; Codede Commerce, art. 281 ; Sirey, 
625. 

The form of the bill of lading is pretty much the same, in its 
general features, throughout the whole commercial world. In 
early days the perils of navigation being more imminent than at 
the present time, there was an impress of more solemnity on the 
document, making a striking but still the only difierence between 
the ancient and modern document. The grace of God was ac- 
knowledged in the shipment thus : " Shipped by the grace of 
God," and his protection asked for the adventure thus : " God 
send the good ship to her destination in safety, Amen ;" or " God 
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preserve her." In the general form, as already remarked, the in- 
strument is the same every where. 

The form in the United States most commonly used, is this: 

" Shipped in good order and well conditioned by John Doe, 
on board the good ship called the Eagle, whereof John Den 
is master for the present voyage, now lying in the port of New- 
York, and bound for Liverpool, to say, one box of merchandise, 
being marked and numbered as in the margin, and is to be deliv- 
ered in like good order and condition at the aforesaid port of 
Liverpool (the dangers of the seas only excepted) unto Richard 
Roe or his assigns, he or they paying freight for the said goods 
one dollar per square foot measurement as in the margin, with 
primage and average accustomed. 

" In witness whereof, the master of the said vessel hath affirm- 
ed to three bills of lading of this tenor and date, one of which 
being accomplished the others to stand void. 

« Dated, New- York, 1st Jan., 1848." 

The particular freight to be paid, will of course be varied as 
the case may require, and the saving clause may embrace other 
perils than those of the seas ; hence in the English bills of lading 
it is no unusual thing to find many embraced, thus : " the act of 
God, the King's enemies and fire, and all and every other damage 
and accident of the seas, rivers and navigation of whatever na- 
ture and kind soever excepted, save risks of boats so far as ships 
are liable thereto." And on board of steamers, the clause is in 
the words, " The act of God, the King's enemies, fire, machinery, 
boilers, steam, and all and every other damages and accidents of 
the seas and rivers and steam navigation, of whatsoever nature 
and kind, excepted." — Curtis, Merch, Seamen, p. 21, n. Vari- 
ous forms of this instrument will be found collected in 4 Chitty 
Comm. Law, 324. 
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In addition to the saving clause, it is very customary to 
write at the foot of the bill of lading, " contents unknown" 

This instrument is usually executed in triplicate. One is re- 
tained by the master, one by the shipper, and the third is sent to 
the consignee. It is by the custom of merchants transferable by 
endorsement, even although there be no express direction on its 
face, to deliver the goods to the consignees or their assigns. — 
3 Chitty Comm, Law, 401. Such transfer, however, it must 
be noted, merely passes the property in the goods, but not the 
contract itself, so that the endorser is not allowed to bring an 
action upon it as in the case of a bill of exchange. In New- York, 
however, the code of procedure which requires the real 
party in interest to sue, may make a difference in this particular. 
— Thompson vs. Doring, 1 1 Mees & Welsh. 403. 

Sir William Jones, in his very beautiful and classical treatise, 
divides " Bailments " into five sorts : depositum, mandatum, 
commodatum, pignori acceptum, locatum. And he again subdi- 
vides locatum into three kinds : locatio rei, locatio operis faciendi, 
locatio operis mercium vehendarum. — Jones on Bailments, 
27. This third subdivision of the fifth class embraces the con- 
tract contained in the bill of lading. The ship owner is a car- 
rier for hire, and consequently bound by all the rules of law 
which affect that character. 

There is no difference in the law between a carrier on the 
land, and a carrier on the water ; the obligation and responsibi- 
lities are the same. — McArthur vs. Sears, 21 Wend., 190. 
Jones, 82. 

According to the rules laid down by Sir William Jones, a 
carrier for hire is responsible for ordinary neglect, or the omis- 
sion of that care which any man of common prudence takes of 
his own concerns. — Jones, 79. Here, I presume, in the civil law 
the liabilities of this species of depositary ended, and so also ori- 
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ginally at the common law, which is indebted to the civil law for 
many of its rules and learned distinctions. A new and very ex- 
traordinary class of responsibilities, however, was added to this 
contract in the reign of Elizabeth, and still attaches to it. No* 
thing will now excuse the depositary under a naked contract for 
carriage except the act of God, or of the King's enemies ; so that 
he is now in such case, in fact, an insurer against all but the two 
above excepted perils. — Jones, 107. Riley vs. Home, 5 Bing., 
217. This extension of obligation is generally referred to pub- 
lic policy, " lest confederacies should be formed between carriers 
and desperate villains, with little or no chance of detection." — 
Jones, ib. This, which is now the rule of the common law, not 
having been introduced by any statute, breaks in upon the logi- 
cal symmetry of the civil law, and disturbs the distribution of 
bailments, unless this subdivision of the class is treated as an 
anomaly or exception. — Vid. Ante, Thes. 3. 

There is no distinction, as is above remarked, between car- 
riers by land and carriers by water ; the same rules apply to each. 
Efforts have been made to create a discrimination, but without 
success. — Aymar vs, Astor, 6 Cow., 268. 

A late case has carried this liability under a naked bill of 
lading to its extreme point, and will perhaps furnish the best 
test of the only species of " vis major," which in such a case 
protects the carrier. As the case too is that of a " carrier by 
water," it eflfectually demonstrates the identity of both species 
ofcarriersinthelaw. 

A vessel was wrecked, and the goods laden on board of her 
lost under circumstances most peculiar, setting at nought 
indeed all ordinary prudence ; and still, because, " the interven- 
tion of man" formed an ingredient in the operating cause of loss, 
the owners were held liable. 

In a certain harbor, into which the vessel was entering. 



I ' 
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there were two objects constantly observed by navigators, which 
enabled them to enter with safety, the one a beacon-light on the 
end of a pier, the other a light in a window of the house occu- 
pied by the keeper of the beacon ; these lights when brought into 
range lead to a safe anchorage. A vessel had been stranded a 
few days before, and some person having charge of her was on 
board of her with a light when the vessel in question was enter- 
ing. A fog obscured the light in the window, and the light on 
board of the stranded vessel was taken to be that light. The 
beacon light and this light being brought to range, led the vessel 
directly on a reef, where with her cargo she was totally lost. 
Cowen, J., in giving judgment against the ship owners, remarked : 
** I have sought in vain for any case to excuse the loss of the 
carrier, when it arises from human action or neglect, or any 
combination of such action or neglect, except force exerted by a 
public enemy, no matter what degree of prudence may be exer- 
cised by the carrier and his servants ; although the delusion by 
which it is baffled or the force by which it is overcome be inevi- 
table, yet if it be the result of human means the carrier is respon- 
sible. The furthest that any of the cases appear to go in favor 
of the carrier, is to excuse him where the loss happens by his 
vessel being forced by the wind, or some other natural and inevi- 
table cause, against some permanent artificial object, as the pier 
of a bridge erected by another." — ^Mc Arthur vs. Sears, 21 Wend., 
190. 

The severity of the rules of law attaching to the naked un- 
qualified contract to carry, has led to the introduction of saving 
clauses. The common exception of " perils of the seas," is of 
this class, and is of broader compass than the words " act of 
God ;" it embraces many things which might have excused the 
carrier as acts of God, and many others which could not have 
been on that ground excused, so that perils of the seas will be 
8 
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found to allow in several cases human agency, and other causes, 
to excuse a loss which cannot be allowed in favor of common car- 
riers upon a naked bill of lading, without giving up the rigorous 
obligation imposed upon them by the policy of the law." — lb. 

There was, as has been above stated, no saving in the bills of 
lading in Mc Arthur v$. Sears; if there had been, it would have 
led to a different result. 

In modern times, common carriers by land and water have en- 
deavored to restrict their common law liabilities, in various ways; 
and as a general rule, it is difficult to see why they have not full 
power so to do. The whole matter lies in contract, and upon 
the maxim " quisquis renunciare potest lege pro se introducto," the 
shipper or owner of goods may, it would seem, assume upon 
himself any of the risks which would otherwise attach to the 
carrier. The only limit to such contract must be the same which 
marks all others; it must not be contra bones mores. 

I understand this right of the carrier to be well established in 
England — Story on Bailment SBB — ^but a strong stand has been 
made against it in the State of New* York, the effect of which, if 
sustained in the Court of the last resort, will be to deprive com- 
mon carriers by land or water of all power to save themselves 
from any of their extraordinary common law liabilities, either by 
express contract or by notice, (which is admitted to be hut an- 
other form of express contract.) To carry out this severe rule, 
the Court has been constrained to treat a common carrier as a 
public servant, bound to perform supposed duties appertaining to 
his office, and then to conclude from these premises that an 
agreement varying his common law responsibilities would be 
void and contrary to public policyv^ole vs. Goodwin, 19 
Wend., 381. 

On no other principle, in my judgment, can this doctrine be 
at all sustained, and if it can be thus sustained* then it would 
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seem to follow that all savings and exceptions in bills of lading, 
whether for carriage by land or sea, are void, and both classes of 
carriers must meet, in their extreme rigor, the common law 
responsibilities to every extent. — ^Gould vs. Hill, 2 Hill, 624. 

It may well be doubted, whether the Court in the last resort 
will be prepared to sanction what the community would in this 
particular certainly consider an extraordinary innovation. I do 
not know that the example thus set by the Supreme Court of the 
State of New- York has been followed in any other State. There 
is no doubt, on the contrary, but that the rules of the English 
Courts is the rule of the major part of the States of the Union. — 
Story an BaiL, 328. The difficulty with regard to the New- York 
rule is in the assumed premises. The carrier is not a public offi* 
cer, in the sense assumed. This being denied, the conclusions 
resting upon thi^ fact entirely fail. 

The duty of the shipmaster, under the bill of lading, begins 
immediately upon the receipt of the goods ; he is bound to see 
them well stowed, under deck, unless there is some contract or 
usage which may authorize him to stow them elsewhere. — Curtis 
on Merch. Seamen, 212. He is bound also to take such care of the 
articles at sea as their nature may require , this will necessarily 
vary according to the subject matter. — lb,, 216. And he must 
deliver them lo the consignee upon the arrival in the port of des- 
tination, according to the custom and usage thereof, in like good 
order as when received, saving the exceptions in the bill of 
lading. The extent of this obligation is very correctly expressed 
by Jones, C. J., in the case of Brodie vs. Rathbone, forming part 
of the text. 

The perils of the seas, the prominent exception, has already 
received some notice. This saving has given rise to many ques- 
tions of great nicety, and the protecting effect of the clause has 
been pretty liberally sustained. The general rule would seem to 



112 THE LAW STUDENT. 

be, that it includes all injuries occasioned by some irresistible 
force and overwhelming power which cannot be guarded against 
by the ordinary exertions of human skill and prudence. — Cur- 
tis, 218. 

Thus» losses by pirates, by jettison, by collision, by accidental 
obstructions, by sunken rocks or shallows not generally known, 
and the like, are within it. — Curtis, ib. The loss of the specie 
in the case of Collins vs, Robinson, forming part of the text of 
this article, is one of the most novel and extraordinary character, 
and falls very fully within the liberal boundaries the Courts have 
sustained on this subject. The case of Snead vs, Rogers, another 
of those at the head of this article, is a practical exposition of an 
important right vested in the master for the common benefit ; I 
mean the right of hypothecation and sale. Where the property 
of a shipper is thus disposed of for the common benefit, it becomes 
a matter of general average against all the other shippers, whose 
goods the master is bound to retain until the proper share of each 
is paid. — Curtis, 217. On the subject of this important right in 
the master, the case of the " Gratitudine,'' 3 Rob. 196, Am. ed., is 
deservedly a leading case. The very learned argument of coun- 
sel, which is fully reported, followed by the very comprehensive 
judgment of Sir William Scott, are worthy of close examination. 
Mr. Curtis, in his very excellent treatise on the rights and duties 
of merchant seamen, commenting on this decision has the follow- 
ing well deserved remark : '' It is the peculiarity of this masterly 
judgment, that while it settles the point immediately before the 
Court, it has at the same time announced the whole doctrine of 
the master's relation to the cargo so fully, and with such clear- 
ness and cautious examination of authorities, that it has been 
received with implicit confidence upon all the points which it 
touches. — Curtis, 225, n. 1. 

With regard to the delivery of the goods mentioned in a bill 
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of lading, it would seem that in matters of quantity, the master 
is concluded by that document, if such quantity is precisely ex- 
pressed on its face, and he is consequently answerable according 
to that standard for any deficiency, even although he had never 
received it on board ; this was so decided and returned by a spe- 
cial jury of merchants in London, as the true rule, and adopted 
by the Court. Mansfield, C. J., places it on the footing of a 
written contract free from all ambiguity, no evidence to contra- 
dict such a contract being in any case admissible. — ^Hotter vs. 
Living, 4 Taunt., 102. 

This rule, therefore, brings with it the corresponding duty of 
the shipper to pay freight according to the same measurement, 
as was asserted by the Court in the case of Depau vs. Chazoumes, 
at the head of this article. To this as a rule there must neces- 
sarily be exceptions ; a gross mistake, creating a ruinous charge 
against the master, would no doubt be corrected in equity, on a 
bill to reform, if the proof was inadmissible at law. 

The effect of a memorandum very generally found at the foot 
of a bill of lading, " contents unknown," is very fully discussed in 
Haddon vs. Parry, 3 Taunt., 303, to which the student is referred. 
This must suffice on this interesting subject ; this, like all other 
commentaries in this volume, being introductory merely to more 
extended investigation on the part of the student. 
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THE OOUISTBELLOB AT NIB! PEIUB I TITLE TO PEESOKAL 
PBOPEBTY AS AJ^FEGTED BY FBAX7D OB FELONY, ETO. 



INTRODUCTION. 

The practice at Nisi Prius brings to the test most of the ster- 
ling characteristics of the well-educated lai^yer. It tries his 
learning, his judgment, his acuteness and readiness, and his self- 
possession. Pressed by a skilful antagonist, all the powers of the 
intellect are called into rapid action for defence or offence. A 
well-balanced mind in the solitude of the study, may, with the aid 
which can be summoned from the well clothed shelves of the li- 
brary, anticipate questions which may arise upon a stated case, 
ind reach a sound result. But powers of a different and perhaps 
higher order, are necessary to perform the same service, on the 
instant, upon an unformed case, in the crowded fommi in presence 
of a learned judge and a keen antagonist. 

The following case, involving important questions of law^ 
presents at the same time a specimen of the Nisi Prius conflict. 
And even on this limited arena, it may be seen how surely this 
collision of minds elicits and disposes of the merits of a CiMitro- 
versy. 
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The transfer of title to real estate need never be a hurried 
act. The law supplies the purchaser with all requisite aid in his 
investigations, and with proper diligence he can scarcely err in 
solving the question whether the vendor is the rightful owner. 
Not so with chattels. In the rapid movements of traffic there is no 
time for the examination of title, nor (if there was time) does the 
law afford any assistance in the inquiry. It announces certain 
indicia of title, which however are not infallible, and leaves the pur- 
chaser to apply them at his peril. Of these, possession is the 
most important. But even this may be derived from secret fraud 
or felony, and thus become an unsafe reliance and a source of 
contention ; the more annoying, as the facts will necessarily dis- 
close themselves after the consummation of the contract. 

It has been found more convenient to distribute the matter of 
this Thesis under distinct sections, to the end that certain special 
considerations may be more precisely presented to the student. 



SECTION I. 

CASE. 

Gardener v8. Crowell and Smith. 
Coram Jokes, C. J. 

Replevin in detinct. 

Plea, 1. Non det : 2. Ownership in Crowell : 3. Ownership 
in Smith : 4. Ownership ini Eastman, Fonda & Co. 

A certain firm in Boston, under the name of Eastman, Fonda 
& Co., being utterly insolvent, made a series of purchases, for cash» 
between the 22d and the 28th of March, 1843, on which last day 
they declared themselves insolvent, and went into insolvency, and 
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assigned their property according to the laws of Massachusetts. 
The purchases so made amounted to 920,000, of which no part 
was paid. Their outstanding debts amounted to 8105,000 ; and 
their assets had not yielded $2,000. One of said purchases was 
200 bags of coflbe from plaintiff. Most of the purchasers, and 
among others the plaintiff, had seized their goods by writs of re- 
plevin in various places. The 200 bags of coffee were the pro- 
perty of the plaintiff and of two other persons. The plaintiff, 
however, was the agent to sell the coffee, and had the samples in 
his store, with the entire control. With him the contract was 
made, and on his order the 200 bags were delivered to Eastman, 
Fonda & Co. On the 22d March, prior to the purchase of this 
coffee, and while the treaty was pending, Dastman, Fonda Sc 
Co. drew a bill on the defendant, Smith, in New- York, for 81,250, 
at one day sight. This bUl was drawn in favor of a money bro- 
ker in Boston, who cashed it for £., F. &, Co., and it was then 
sent to the consignee of the broker at New- York, and E., F. & 
Co. wrote a letter to defendant. Smith, on the same day, in which 
they informed him they had drawn such bill, and " would cover it 
well to-morrow." On the 23d March, they sent on to Mr. Smith 
the invoice and bill of lading of this coffee, in another letter, an- 
nouncing that this was intended to cover said bill. The bill was 
left with Mr. Smith on the 23d, and was returned on the 25th, 
(the 24th being Sunday,) with his acceptance in writing dated 
23d March, and the bill was paid by him on the 27th. Mr. 
Smith had been for upwards of a year the financial correspondent 
of the house of E., F. & Co., in New- York ; the goods sent on to 
him during that period amounted to upwards of 880,000 ; and he 
was at the time of their insolvency returned to the assignees as 
debtor to that firm in the sum of 86,000. Many questions arose 
in the progress of the trial, (which occupied several days,) and an 
immense mass of testimony was introduced ; the facts above de- 
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tailed, however, will be gufficient to make the questions intelligi- 
ble, as they are stated. 

Blunt, for defendants, insisted that the title appearing to be in 
the plaintiff and two. others^ the other owners ought to have been 
joined, and that plaintiff could not maintain this action in his oum 
name alone. He relied on 9 Mass., 427, and 2 Mass., 500. 

Anthon, e contra. The full control of this property, and the 
absolute and entire right of possession, at the time of the fraud, 
was in the plaintiff. The statute regulating the action of replevin 
requires the plaintiff's oath, "that he is entitled to the possession" 
as the only prerequisite to the issuing of the writ. The right to 
the possession is abundantly proved in this case. The objection, 
also, if there is any thing in it, ought to have been in the form of 
a plea of ownership in third persons ; in this way it appeared in 
the cited cases relied upon by defendants. 

Jones, C. J. — I think, if the jury in this case find that the 
coffee was left by all the owners with the plaintiff for sale, and 
he had in this way the full control over it, that he is to be con- 
sidered as a commission merchant, who could certainly in such 
case maintain this possessory action in his own name. I will 
leave the facts with this direction to the jury. 

The plaintiff, having proved the circumstances attending the 
sale to Eastman, Fonda & Co., and which appeared to be an or- 
dinary sale for cash, without any fraudulent representations or 
open false pretences, offered in evidence the various contemporary 
fraudulent sales above stated. 

Blunt contended that the plaintiff could not go into any evi- 
dence of such additional sales at all ; that defendants could not 
be presumed to come prepared to meet such proof; that, at all 
events, the sale in question must be first proved fraudulent 
before other alleged frauds could be proved in aid of plaintiff's 
case. 
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Anthon, e contra. This point is well settled since the case of 

Allison vs, Matthieu. The evidence is offered to establish the 

fraud, and we are told we must, as a preliminary, first prove 

fraud. Fraud being once proved, the testimony would seem 

useless. He cited Allison vs. Matthieu, 3 Johns., 235. 

JoNBs, C. J.^-The sale, as nakedly proved, has in itself no 
apparent fraud. I think some foundation must be laid by proof, 
at least, of some suspicious circumstance. 

The plaintiff then proved that the firm of E., F. & Co. went 
into insolvency five days after the purchase, and that from the 
large amount of their debts, and the trivial value of their assets, 
they must have been aware of their insolvency at the time of the 
purchase. The Court held this to be suflicient prima facia evi- 
dence to let in the proof of contemporaneous acts of fraud. The 
whole series of purchases was then proved. The plaintiff also 
proved a demand of the goods prior to the issuing of the writ, 
accompanied by an offer to pay freight and charges. 

He also offered in evidence certain counts of an indictment 
found by a grand jury in the State of Massachusetts against E., 
F. & Co. for a fraudlfdent conspiracy to cheat. It appeau^ that 
the indictment contained fifty-four counts, charging specific 
frauds. The counts offered were all that related to this case. 
He also offered a verdict of conviction by a jury of the city of 
Boston on those counts and others. The documents were duly 
authenticated according to the Act of Congress, and disclosed 
the fact that exceptions had been taken at th& trial, which were 
still undetermined, and consequently that no judgment had been 
rendered on the verdict. 

Blunt insisted that the whole of the indictment ought to have 
been authenticated. He also contended that these proceedings 
formed no evidence in this case, being, so far as concerned the de- 
fendantSy res inter alios, 4&c. 
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Anthon, contrai cited Hoffman vs. Carow, 22 Wen., 265 ; An- 
drew vs. Dieterich, 14 Wen., 32. 

JoNESi C. J. — ^In a case of fraud, T^here the doors are neces- 
sarily cast widely open for investigation, I think the testimony 
admissible. 

The defendants then moved a nonsuit, and contended that 
Smith was, in the law, a bona fide purchaser, and tliat he had as 
such acquired a good title. 

Anthon insisted that the firm of E., F. & Co. were guilty of 
larceny, according to the Revised Statutes of the State of New- 
York. That the goods having been in effect brought into this 
State by the felons, the crime would take its character from the 
laws of this State, and that consequently there was no title in the 
defendant. — Carow vs. Hoffman, 22 Wen., 285; Andrew vs. 
Dieterich, 14 Wen., 33. 

That if the act of E., F. & Co. was a firaud, and if the case of 
Maury vs. Walsh (8 Cow., 240) could be sustained as law, the 
bona fides of Smith's purchase would be a question for the jury. 

Jones, C. J. — I do not think this case can be treated as 
a felony. It is therefore clearly a question for the jury on the 
bona fides of the purchaser's title. The cause must proceed. 

The defendant then offered to prove, that although the accept- 
ance on the bill drawn by E., F. & Co. was dated 23d March, it 
was in fact accepted on the 25th, immediately after the receipt 
of the bill of lading, and was then antedated. 

Anthon insisted that acceptances under the Revised Statutes 
of New- York must be in writing and signed by the acceptors, or 
they are void — 1 jR. jS., 767 — and that hence such written instru- 
ments ranged themselves under the same class with written 
contracts, under the statute of frauds, and that they could not be 
varied by parol. 

Jones, C. J. — It is a customary course of proceeding, to leave 
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a bill payable after sight with the drawee a reasonable time, to 
enable him to examine his accounts, and if he thereafter accepts, 
his acceptance is of the time when such bill was left. I do not 
think the statute has made any difierence. 

The defendant then proved these facts, and called as a wit- 
ness, Eastman, one of the firm of E., F. & Co. 

Anthon objected on several grounds : 

1. His conviction. ♦ 

2. That the acceptance being for less than the value of the 

co£ke, he was owner of the remainder, and so directly 
interested. 
8. That plaintiffs having proved the fraud, and repudiated 
the contract, he was directly interested for the defend- 
ants. 
4. That he had also an interest in the costs, being liable to 

Smith, if a recovery was had against him. 
Jones, C. J. — As to the conviction, we have no record of 
conviction ; the verdict has no effect in this view ; it may be set 
aside. * 

As to the alleged interest in the coffee, that has passed to his 
assignees, under the Insolvent Act. He is liable to both parties 
for the value of the coffee, and consequently the interest in that 
particular is balanced. I think, however, an interest remains as 
to the costs. 

A bond of indemnity against the costs was then delivered to 
him by one of the defendants. 

Anthon contended that this was not sufficient. A release 
alone could effect an absolute discharge. The witness might 
doubt the solvency of the bondman, and the influence of interest 
therefore still remain. 

Jones, C. J.— It has been deemed sufficient in the case of 
bail, and I cannot see the difference. 
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This witness testified, that when he purchased the coffee from 
the plaintiff he intended to have paid for it. 

Jones, C. J., directed the jury that it was not enough for 
plaintiff, in making out fraud in the purchase, to show that ven- 
dees were insolvent ; that such a state might exist and the sale 
still be valid. That the evidence of intent, as stated by the part- 
ner who had been examined, would be conclusive against the 
fraud, if they placed full reliance •j)on it. That they, however, 
were to judge from all the circumstances whether such statement 
could be true. That if they found the sale fraudulent, they must 
still inquire into the bona fides of defendants* purchase. If they 
found all the proceedings with regard to the draft regular, and no 
knowledge of the fraud fairly chargeable to him, they must find * 
for defendants. 

Verdict for drfendants. 



COMMENTARY. 

The title in a stranger sustained in this case, under the direc- 
tion of the Court, had its origin in very manifest and rank fraud. 
The evidence on this head was very conclusive, and the finding 
of the jury shows that such was their conviction. The result, 
however, is not destitute of authority ; there are imposing opinions 
in its favor. If it is found to be correct, it introduces an anomaly 
into the law, for it cannot in the nature of things be abstractly 
just that deceit should thus receive the direct countenance and 
support of the law under any sound general principles. 

The rule here asserted is, that a bona fide purchaser of a 
chattel, from a person whose sole title is derived firom firaudulent 
circumvention of the rightful owner, may successfully assert a 
title against such owner. 
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It may be instructiye to inquire from wlienoe such rule is de- 
riyed, and bow far it has the sanction of authority. 

The uniyersal and ftindamental princi{^ of the law of per- 
sonal property, seems clearly adverse to it. By this^no man can 
be divested of his title without his assent ; and when such assent 
has not been giren, he may repossess hiAoself of his property 
wherever he finds it. In such case, a transfer unauthorized by 
him, can make no difierence, and can create no obstacle to suck 
assertion of right ; because it is equally a fundamental rule, and 
a fair corollary from the one just mentioned, that a man cannot 
transfer to another a better title than he himself holds. ** Nemo 
plus juris in alium transferre potest, quam ipse habet." 

Hence, if a man is deprived of his property by theft, or open 
vi<dence» or by secret and adroit fraud, sound sense and pure 
morals would seem to agree in the conclusion, that his title is not 
changed, and that the chattel is his property against every possi* 
ble claim of all the world. It must be admitted, that public policy 
has introduced exceptions to this rule, and it remains to be seen 
whether the case in the text can range itself within them, or rests 
on grounds peculiar to itself. This leads us to a brief considera- 
tion of those exceptions, and of the grounds on which they rest. 

1. Sales in market overt, divest the title of the true owner, 
whatever may have been the mode or manner of acquisition on 
the part of the vendor. The reason of this exception is thus 
given by Coke : " The common law did hold it for a point of 
great policy, and behoveful for the community, that fairs and 
markets overt should be replenished, and well furnished with alli 
manner of commodities, vendible in fairs and markets, for the ne- 
cessary sustentation and use of the people, and to that end the 
common law did ordain, (to encourage one thereunto,) that all 
sales and contracts^ of any thing vendible, in fairs and markets 
overt* should bind those that right had thereunto/' — 2 InsL, 713, 
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These markets overt were governed by a variety of special and 
precise rules, all calculated to enable the rightful owner, by the 
exercise of reasonable diligence, to intervene and repossess him- 
self of his property, before any title passed to a third party. 
These are detailed at some length by Coke in his exposition of 
Stat. 31 El. cap. 12, 2 Inst, 713. This institution of markets 
overt has its roots deep in the common law of England, and is 
traced so far back as the reign of Ethelstan. — 2 Inst., 220. 

This exception does not exist in any State of the Union. 
Markets overt are not recognized in any of them, not even in 
those where the common law of England accompanied the 
original settlers. This particular portion of that law was not 
suited to their condition, and consequently formed no part of the 
legal system by which they were governed. — Vid. Story on Sales, 
148, n. 2 ; Wheelwright vs. Depeyster, 1 John. R., 481 ; Andrews 
vs. Dieterich, 14 Wen., 81 ; Hoffman vs. Carrow, 20 Wen., 21 ; 
Mowry vs. Walsh, 8 Cow., 238 ; Dame vs. Baldwin, 8 Mass., 
518 ; Towne vs. Collins, 14 Mass., 499 ; Hardy vs. Metzgar, 2 
Yeats, 347; Browning vs. Magie, 2 H. & I., 308. 

2. The title of the true owner may be divested, by sales and 
transfers of the public currency of the country, and of such ne- 
gotiable private instruments or documents as pass by delivery, 
and so assimilate themselves to the public currency. 

This exception embraces coin, bank notes of incorporated 
banks, notes of private bankers circulating as bank notes, and 
promissory notes of individuals payable to bearer or transferable 
by delivery. If any of these articles of property are lost or 
stolen, or fraudulently obtained, the real owner may recover them 
from the wrong-doer, while they are in his hands or possession ; 
but if they have passed into other hands bona fide, his title is 
gone. " The true reason of this," Lord Mansfield says, " is upon 
account of the currency of it, it cannot be recovered after it has 
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passed in currency ;" or, as Lord Holt says, " by reason of the 
course of trade, which creates a property in the bearer." — Miller 
vs. Race, 1 Burr., 452. These remarks apply most properly to 
coin or to bank notes. Negotiable paper has been brought within 
the same rules by parity of reasoning. In all cases, however, but 
chiefly in the case of negotiable paper, it must be made to appear 
that the party asserting title came to the possession honestly. — 
Miller vs. Race, 1 Smith Lead. Cases, 362, n. ; Saltus vs, Ever- 
ett, 20 Wen., 278. The rule on this subject seems to be the same 
in the United States and in England. — lb., and Notes of Ameri- 
can editor, 367. ' 

3. This brings us to the case in the text. The proposition 
there involved may be very appositely stated in the language of 
Senator Verplanck : " An honest purchaser who buys for a valu- 
able consideration in the course of trade, without notice of any 
adverse claim, or any circumstances which might lead a prudent 
man to suspect such adverse claim, will be protected in his title 
against the original owner, in those cases, and in those cases only, 
where such owner has by his own direct and voluntary act, con- 
ferred on the person from whom the bona fide vendor derives 
title, the apparent right of property as owner, or of disposal as 
agent." — Salters vs. Everett, 20 Wen., 279. 

This exception, it will be perceived, embraces two classes of 
cases ; the first being the one contained in the text, and with 
which we are specially engaged, and the second, the important 
class of cases embraced in the statutes passed in the United 
States and in England, in relation to factors, which being an ex- 
ception resting on statutes^ need not here occupy our attention. 
In considering this first exception, then, it will be observed that 
it rests entirely on the fact that the owner has conferred an appa- 
rent right of property by his own direct and voluntary act. This 
seems to indicate the origin of the rule, and shows that it is de- 
9 
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rived from the criminal law, where it was no doubt first adopted 
in "favorem vitae." In that branch of the law, it is a settled and 
well-established principle, that if the owner has parted with the 
property in the goods taken, there can be no felony in the taking, 
however fraudulent the means by which such delivery was pro- 
cured. — 2 Russel on Crimes, 1054. In foro conscientiae, it is 
equally a theft, whatever may have been the adroitness used in 
unlawfully appropriating the chattels of another, without payment 
of their value, or intention to pay. 

It is a gross fallacy to treat the assent of the owner, fraudu- 
lently obtained, as a quality in the offence retucing its enormity ; 
in sound morals, it aggravates it far beyond the character of sim- 
ple theft. The principle, therefore, must be referred to the ten- 
derness of the law, and can be sustained on no other ground. In 
transferring it to the civil code, it borrows aid from an old and 
sound maxim of the law, that where one of two innocent persons 
must suffer for the fraud of a third, he shall bear the loss, who by 
his act of remissness, negligence, or undue confidence, has given 
to the fraudulent party means to perpetrate the mischief. The 
mind is not, however, easily reconciled to the doctrine even with 
this aid. 

It is by no means clear, that this doctrine, as applied to civil 
cases, although originating in the English Courts, is at all estab- 
lished there. In the case of Parker v$, Patrick, 5 D. & E., 175, 
in the year 1793, while Lord Kenyon presided in the King's 
Bench, it seems to have received the unanimous assent of that 
Court. The case, however, is not elaborately reported, and was 
seriously questioned in the-same Court, in 1835, in Peer vs. Hum- 
phrey, 2 Ad. & Ellis, 495. In this case, Lord Denman, alluding 
to Parker vs. Patrick, remarks : " There, indeed, the Court dis- 
tinguished between fraud and felony, but in the argument for the 
present defendant, it is denied that such distinction can be taken ; 
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if so, the decision in that case was incorrect. And if the question 
of goods fraudulently obtained were before us, I cannot help 
thinking that the case of Parker vs, Patrick would not bear ex- 
amination. The Earl of Bristol vs. Wilmore, 1 Barn. & Cres., 
514, seems to me to be quite inconsistent with it." See, also, 
Tamplin and Co. vs. Addy, 8 Cow., 239, in notes. 

This exception, in the State of New- York, rests on the case 
of Mowrey vs. Walsh, 8 Cow., 238, which professes to follow 
Parker vs. Patrick. The distinction between felony and fraud 
is very decidedly taken in this case, and the introduction of the 
rule from the criminal law conceded. This case was decided in 
the year 1828, and until the year 1841 was received and acted on 
as unquestionable law. In that year, in the case of Ash vs. Put- 
nam, 1 Hill, 307, it was criticised by Co wen, J., who says, in 
commenting on Senator Verplanck's opinion in Salters vs. Ever- 
ett, 20 Wen., 275, "the learned Senator is right in setting 
down Mowrey vs. Walsh, with its kindred cases, as furnishing 
the solitary exception, the single instance in which our law divests 
the title to a chose in possession, without the owner's consent or 
default. Mowrey vs. Walsh is an anomaly, for there is no gen- 
eral principle in the law, that the equity of a bona fide purchaser, 
from one destitute of title, shall overrule the prior legal right of 
the owner. To say that he is in fault, by parting with the pos- 
session, and therefore of the two innocent men he ought to sufier, 
would authorize any one to purchase even from a bailee. But 
such is not the rule. It is the contrary, viz., that as between two 
equally innocent persons claiming either a legal or equitable right, 
his right which is prior in time shall prevail. Besides, it is not 
true of one who has been fraudulently led to part with his pos- 
session that this is his fault. It is but his misfortune,'' &c. The 
same views are also expressed by the same judge in Carey vs. 
Hotaling, in the same year, 1 Hill, 313. On the other hand, the 
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rule in Mowrey vs. Walsh has been referred to in many cases 
without censure, and particularly in Salters vs. Everett, in the 
Court of Errors, 20 Wen., 272, 279 ; Lloyd vs. Brewster, 4 Page, 
540 ; Andrews vs. Dieterich, 14 Wen., 31 ; Carow vs. Hofiman, 
22 Wen., 285, &c. 

This exception, therefore, cannot be considered as very firmly 
established in the State of New- York, nor indeed in any other 
State in the Union, although it is plain that the inclination of our 
Courts (probably on the ground of public policy) is strongly in 
favor of the bona fide purchaser. — Buffington vs. Garish, 15 Mass., 
156 ; Thompson vs. Rose, 16 Conn., 71 ; Gilbert vs. Hudson, 4 
Greenl., 345 ; Browning vs. Magil, 2 Har. 6c I., 308 ; Heacock 
vs. Walker, 1 Tyler, 338. 

It has been already stated, that where the goods have been 
taken feloniously, no title is acquired by the felon, and he can 
convey none even to a bona fide purchaser, and consequently the 
rule in Mowrey vs. Walsh does not apply to such a case. 

By the Revised Statutes of the State of New- York a new de- 
finition of the term felony is established ; it is there declared that 
the term felony shall be construed to mean an ofience for which 
the ofiender shall be liable by law to be punished by death, or by 
imprisonment in a state-prison. — 2 R. S., 702, § 30. 

The fraud committed on the plaintifi* in this case is, by the 
same code, punishable by imprisonment in the atate-prison, and 
is consequently a felony. — 2 R. S., 767, § 53. Had the transac- 
tion therefore occurred in the State of New- York, it is very clear 
that the jury would have been directed to find a verdict for the 
defendant, and the rightful owner would have repossessed himself 
of his property. — Andrews vs. Dieterich, 14 Wend., 31. 

It is a rule of the common law, that the possession by the 
thief of the goods stolen, is a larceny in every county into which 
he carries the goods, because the legal possession still remaining 
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in the true owner, every moment's continuance of the trespass 
and felony amounts, in legal consideration, to a new caption and 
asportation. — 2 East., 7712. And this rule is extended by statute, 
both in England and the United States, to larceny committed in 
other countries and states. — 2 R. S., 698, §4 ; 1 Chit. Crim. Law, 
179. In the case in the text it was attempted to make these 
rules of law available for the plaintiff. There were, however, 
insurmountable difficulties in the way. It was a misdemeanor 
only, in the State of Massachusetts ; the title vested in the con- 
signee immediately on the shipment in Massachusetts ; and the 
offender did not accompany the goods into this State. These 
considerations seem to justify the ruling of the learned Chief 
Justice on this point. — People vs. Burke, 11 Wend., 129; Peo- 
ple vs. Genden, 2 Johns., 477 ; Commonwealth vs. Collins, 1 
Mass., 116; Comm. vs. Andrus, 2 Mass., 14. 



SECTION II. 

INTEOBUOTION. 

The following case, while it supports generally the rules con- 
sidered in this Thesis, introduces a novel ingredient calculated to 
produce much confusion, and even injustice, should it receive the 
sanction of the Courts. It can be easily understood, and readily 
admitted, that full knowledge of the fraud, on the part of the ven- 
dee, will make him particeps criminis, and defeat his title. But 
when it is attempted to add to this, that the same effect shall be 
produced by a knowledge of circumstances calculated to put a 
man of ordinary caution on his guard — we must pause. Such 
a rule would be unsafe in the extreme. It has been introduced 
in cases of stolen and lost notes and bills, the subject matter, in 
the opinion of some learned judges, calling for its application in 
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such cases for the safety of commerce ; but it has never before 
been applied to the ordinary traffic of the merchant in ordinary 
chattels. The learning of the judge whose opinion is here re- 
corded, gives much importance to this case ; but it is entirely of 
the first impression. Judges of the highest standing in England 
have repudiated it even in recent cases on notes and bills, hold- 
ing the sounder rule, that there must be actual mala fides, and 
that the existence even of gross negligence was unimportant, ex- 
cept so far as it might be evidence of mala fides. — ^Miller vs. 
Race, 1 Smith Lead. Cases, 250. 

The introduction of the following case, although of doubtful 
authority, will furnish a further elucidation of the subject under 
consideration. 



CASE. 

Prinole vs. Philips. 

New-York Superior Court. 

On the twenty-seventh day of June, eighteen hundred and forty- 
five, Joseph Jacobs, a merchant in Philadelphia of fair standing, 
purchased from the plaintiff a large quantity of domestic goods, 
for which he was to pay on the first of July following. These 
goods were immediately after the purchase delivered to him, and 
sent by him to the transportation line, to be conveyed to New- 
York. Jacobs having received a bill of lading, presented it with 
an invoice to the defendant's agent, in Philadelphia, and asked an 
advance on the usual terms, of consignment to his principal, the 
defendant in New- York, for sales and returns. The advance 
was made in a draft on the defendant payable tenth of July, 
which was duly accepted and paid. The goods were received 
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by the defendant at New- York on the thirtieth of June, being the 
same day on which he accepted the draft, and Jacobs absconded 
on the first of July following, leaving his debt to plaintiff unpaid. 
From the month of January preceding, many transactions of a 
similar character had taken place between Jacobs and defendant, 
all of which were closed, in some instances by receipt of balance of 
advance from Jacobs, and in others by paying of balance to him. 

Immediately after the absconding of Jacobs, the plaintiff issued 
a writ of replevin, and seized the property in the defendant's 
possession. 

The declaration was in the detinet, and issues were joined on 
the plea of non-detinet and of property in defendant. 

The cause was tried in December, eighteen hundred and 
forty-eight, in the Superior Court of the City of New- York, 
before Oakley, C. J. 

The plaintiff having proved the character of the sale to 
Jacobs, his absconding, and the seizure of the property in the 
possession of defendant, rested his case. 

Anthon, for defendant, contended that the count in the de- 
tinet admitted that the goods had come lawfully and rightfully 
into the defendant's possession, and insisted that this action 
could not be maintained without proof of a demand. 

Cutting cited Pierce vs. Van Dyke, 6 Hill, 613, e contra. 

Oakley, C. J. — Until defendant shows himself a bona fide 
purchaser, he is a wrong-doer, and a demand is unnecessary. 

The defendant then proved the advance made by his agent, 
by a draft at ten days' sight, and the payment of that draft at 
maturity. 

Anthon, for defendant, then insisted that the actual advance 
of the money to a person clothed by the act of the plaintiff with 
all the indicia of ownership, entitled the defendant to hold the 
goods against the plaintiff. 
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Cutting contended, that there were circumstances in the 
case, which ought to have put the defendant on the inquiry in 
relation to the character of the title of Jacobs, and that he was 
therefore chargeable in law with knowledge of the fraud. 

Oaklet, C. J. — Jacobs having absconded immediately after 
the sale, the jury have a right to infer that such was his intention 
from the. beginning; this renders the sale fraudulent and void, as 
between the original parties. 

The vendor consequently has a right to repossess himself of 
his property wherever he finds it, unless it has come to the 
hands of a bona fide purchaser. 

The defendant will have a right to retain the goods against 
the owner, if the jury find that he advanced his money to Jacobs 
without any knowledge or notice of the fraud, and without any 
circumstances calculated to put him on his guard as a man of 
ordinary caution. 

Jury found for plaintiff. 



SECTION III. 



INTRODUCTION. 



The entire invalidity of a title derived through a felon is 
effectually asserted in the next case to be introduced, which 
having received the sanction of the Superior Court of the City 
of New- York, of the Supreme Court of the State, and of the 
Court for the Correction of Errors— 20 Wen., 21 : 22 Wen., 335 
— ^may be considered as a leading case on this important subject. 
This case will be found also to carry out the principle to its 
legitimate consequences, treating as tort feasors all persons 
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through whose hands the property may have passed in the 
ordinary course of commercial transactions, however ignorant 
they may have been of the felony, and making sales by them, 
conversions in the law, even in those cases where they have 
acted in the capacity of agents 'merely. This completes the 
Thesis. 



CASE. 

John Cabow vs. Samuel Hoffman and others. 
Coram Jokes, C. J. — October 20, 1836. 

Trover; plea non cul. 

In the month of January, 1833, the plaintiff's store in the 
city of New- York was broken open, and robbed of property in 
dry goods to a large amount. Some months after the robbery 
the plaintiff found a portion of his goods at the auction store of 
Mills & Co., in New- York, who, upon the application of the 
plaintiff, produced the invoice which accompanied them when 
sent to their store for sale. On examining this invoice, the 
plaintiff discovered that it was in the handwriting of one Pye, 
who at the time of the robbery was in plaintiff's employment, 
writing up his books. He immediately caused him to be arrested 
for the felony. And upon such arrest letters were found upon him, 
addressed to him by the defendants, a respectable auction house 
in Baltimore, under the assumed name of Joseph Richardson. 
These letters covered invoices of various goods sold by them on 
his account, the proceeds of which they thereby remitted to him. 
Upon a petition presented to the Court pending the proceedings, 
the defendants were ordered to produce a letter of advice, and 
all invoices sent on to them by the said Joseph Richardson. 
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the goods named in the invoice were identified as part of the 
property of which the plaintiff had been robbed. The sales had 
all taken place, and the proceeds, 9361 93, been paid over before 
the arrest of Pye. Pye was convicted of the burglary and sent 
to the state-prison. 

The true value of the goods, with interest, amounted 
to 9610 46. 

Patterson, for the defendants, contended that the defendants 
having acted bona fide, without any knowledge of the theft, and 
having in like ignorance paid over the money to Pye before his 
arrest, could not be made liable in the present action. And that 
at all events, to sustain it, evidence of a demand and refusal, 
which were not pretended in this case, were necessary. He 
also insisted that they could, in no form of action, be charged 
with more than the amount they had received. 

Anthon, for plaintiff, insisted that the only question in the 
cause was one of fact ; viz., the identity of the goods sold by 
the defendants with those stolen, which was a question for 
the jury. 

That if the jury should establish such identity, it would then 
necessarily follow that the defendant acquired no title to them 
or right over them from the delivery by the thief; and the 
subsequent sale was an actual conversion, and thereby the 
defendants would be properly charged in this action. That the 
payment of the proceeds to the thief, who was not authorized to 
receive them, afforded no valid defence. 

Jones, C. J. — I shall leave it to the jury on the question of 
identity, and shall also direct them that the plaintiff, if they find 
such identity, is entitled to recover the full value of the goods. 
My present opinion is with the plaintiff on the main question of 
law in this case, on the grounds urged by the plaintiff's counsel, 
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Under this order the letter of advice signed Joseph Richardson, 
together with the original invoice, were produced by the defend- 
ants, and were proved to be in the handwriting of Pye, and 
I will, however, reserve the point for the consideration of the 
Court. 

The jury found for the plaintiff $610 46. 

In November term, the point reserved was argued by 
Anthon for the plaintiff, who cited Isaac vs. Clerk, 1 Bulst., 312 ; 
Harlep vs. ^oare, 1 Wils., 8; Horwood vs. Smith, 2 T. R., 
750; Comyn, action on the case. Trover, D; Farrington vs. Payson, 
13 John., 431 ; Stephens vs. Spencer, 4 M. & S., 260 ; Williams 
vs. Merle, 1 1 Wend., 80. Lord and Patterson, for defendants, 
cited 5 Burr., 2826 ; Smith vs. Young, 1 1 John., 385 ; 2 East, 
755 ; 2 Sand. Plead. & Ev., 478 ; 2 H. B., 478. 

The Court, however, were unanimously of opinion for the 
plaintiff, and considered the case of Williams vs. Merle, 11 Wen., 
80, conclusive on the point reserved. 

Judgment for plaintiff. 



THESIS VIII. 



TITLE TO BEAL PBOPEBTT AS AFFECTED BY ADYEBSE 

possession: deeds by iNrAWTB: aitoient documents: 

LUNACY, ETC. 



INTRODUCTION. 

The civilian knew nothing of that puzzled distinction be- 
tween Real and Personal property which pervades our legal sys- 
tern. The great head of Tenures, with all the niceties of title 
derived from it, was utterly unknown to him. — 1 Br. Civ. Lena, 
24, 187. All kinds of property, corporeal and incorporeal, are 
embraced in the civil law under the general head ''Res" or 
things. '' Omne autem jus quo utimur, vel ad personas pertinet, 
vel ad res, vel ad actiones." — 1 Inst, 2. 12. 

At this point, therefore, the common and civil law diverge, 
and the former is built on the feudal system. 

Real estate, from the earliest periods of the English history, 
has maintained a strong hold upon popular preference. The 
freeholder has always enjoyed a higher consideration, and greater 



I 
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privileges than the owner of even a larger amount of personalty. 
Hence the rules governing the transmission of such favored pro- 
perty, whether by purchase or descent, have necessarily com- 
manded, at all times, the greatest attention of those devoted to 
the study of the law ; and few systems can be found in any na- 
tion more strongly marked by powerful and subtle reasoning than 
this. Although much of this law has become obsolete, and much 
has been changed and superseded by modern habits and regula- 
tions, still the law of real property stands as a peculiar and dis- 
tinct branch, retaining strong traces of its original character ; 
and he who would familiarize himself with it, must travel back 
to its roots. It is to be remarked, however, that the basis of the 
following case finds a parallel in the Roman law ; statutes of 
limitations being common to both systems. The sixth title of the 
second book of the Institutes regulates this branch with reference 
to lands and chattels, fixing the limitation as to chattels at three 
years, and as to land at ten years, if the parties are present, (or 
within the province,) and twenty years if either of them be absent. 
And as to the quality of the possession, which is to produce this 
eflect upon the title of the real owner, it requires that the party 
must be a bona fide purchaser, or must have acquired the land 
by gift, or in some other way, from one he believed to be the 
owner. — 2 Inst, 6. 1. 



CASE. 
Doe ex dem Thoknton vs. Dobbs. 

Ejectment for a lot of land in the city of New- York. 
The ancestor of the lessor of the plaintiff made a parol gift to 
the defendant of a lot of land in the city of New- York. Under 
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this gift the defendant entered, erected a house, and occupied the 
premises as his own for twenty-eight years. 

Smith and Drake, for the plaintiff, insisted, that the defendant, 
during the whole period of his occupancy, was tenant at will 
merely, by force of the statute of frauds, and that consequently 
his possession was not adverse. They cited 1 R. L., 78, §9. 

King and Radcliff, contra. 

Betts, J. — The original entry of a defendant may be in the 
character of tenant, and his subsequent holding by open claim of 
title may become adverse. In this case, the defendant has acted 
as owner, and has claimed to be the owner during his occupancy. 
Whether there has been an adverse possession or not is however 
a question for the jury. 1 am of the opinion, that although the 
defendant's entry was originally as tenant at will, that it is com- 
petent for him to show a severance of the tenancy, and a subse- 
quent claim and occupancy as owner. On the proof which may 
be offered on these last facts the jury must pass. 

Verdict for defendant 



COMMENTARY. 

The consequences resulting from that species of possession, 
which ^ay fall under the legal meaning of the term "adverse," 
are of vital importance to the rightful owner of real estate. 

If it is continued for twenty years, it is a perfect bar, however 
good the rightful title may otherwise be ; and further, during its con- 
tinuance prior to the completion of the bar, it deprives the rightful 
owner of all power of alienation. If he attempts to convey, the 
law avoids the deed, and he is subjected to an indictment and to 
punishment by fine and imprisonment for the misdemeanor. 

After an adverse possession has commenced, all that remains 
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to him is to assert his title by action, and all the aid the law af- 
fords him in relation to his own property, is the permission to 
mortgage it, and so raise the ways and means to sustain the con- 
troversy, if any one can be found willing to embark his funds in 
legal strife. 

Such being the immediate effect of an adverse possession, and 
such its power when perfected, it is not at all surprising that 
subtlety and refinement should hang around it, and that a term 
expressing a simple and plain proposition, should call for much 
learning and caution in defining it. 

The effect of an adverse possession in ousting a title, is the 
result of the statute of limitations ; and its operation on convey- 
ances proceeds from the statute against pretended titles. In 
every community deriving its laws from Great Britain, as the 
parent source,] these, or statutes of a kindred tendency, will be 
found ; and hence the law of adverse possession must, in some 
form or other, be of extensive prevalence. 

The statute of limitations is a statute of repose, which pro- 
hibits the disturbance of a title which has been long and peace- 
ably enjoyed ; and a statute avoiding the conveyance of lands, 
held adversely, is a statute of protection, intended to exclude rich 
adventurers from the purchase of doubtful titles, and asserting 
them oppressively against persons of less ample means. Each 
statute is valuable in itself, and it would be unwise to ciensure 
them for occasional partial mischief in their application. 

Our books are full of learning on the subject of adverse pos- 
session. What shall be deemed possession ? When must it be 
confined to a pedis possessio ? When shall it embrace an ex- 
tended tract beyond the mere pedis possessio ? When shall it be 
adverse ? When subservient to the legal title ? What the efiect 
of a defective paper title, under which such possession has been 
taken ? How far it may grow up without any paper title what- 
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ever? Such, and many other similar questions, have exercised 
the ingenuity of the learned, until at length the Revisers of the 
Statute Law of the State of New- York found it necessary to 
shelter and protect the community by precise enacted definitions 
or descriptions; with what effect time must demonstrate. 
These rules or definitions are not arbitrary in their nature, but 
seem to be conclusions pretty fairly deduced from the opinions 
and adjudications of the Courts ; and therefore, although they 
are the special enactments of a particular State, may be found to 
be of pretty general application. 

The Revisers introduce them with the following remarks, 
which accompanied their submission to the State Legislature for 
adoption : " The rules respecting adverse possession are rather 
subtle and refined ; but they have been so long the subject of ju- 
dicial exposition, that many of them can now be stated with 
clearness and precision." In conformity to the uniform practice 
of the Revisers, they propose to fix those rules by kgislative 
enactment. '* L Because they are essential to an understanding 
of the statute of limitations. 2. That they may be made perma- 
nent and preserved from the fluctuation of opinion. 3. That the 
community at large may have the means of knowing the most 
important laws respecting the enjoyment of their property." — 
Reviser^ 8 Notes to Part 3, Chap. 4, Tit. 2, Art. L 

Again, when defining simple possession, as an ingredient in 
the legal idea of adverse possession, they remark : " It has been 
supposed that a more acceptable service could scarcely be ren- 
dered, than even an approach to some definite rule as to what 
constitutes possession. To say, that our fellow-citizens who do 
not belong to the legal profession, are utterly confounded in the 
attempt to know what a possession is, would be stating a truism 
that is scarcely necessary. From the various decisions on the 
subjecti it would not be hazardous to remark, that the members 

10 
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of the profession must be unable, in a large portion of the cases 
to advise safely as to this important point, on which the' title to 
real property rests to a great extent." — lb. 

Adverse possession may or may not be accompanied by a 
written instrument professing to give title. It is not necessary, 
to constitute an adverse possession, that the claim of title should 
rest upon any written document, nor that there should be a right- 
ful title at all. Where this defence is set up, the idea of right 
aliunde is excluded. 

The fact of possession and quo animo it was commenced and 
continued, are the tests. Now, as this may or may not be ac- 
companied by written documents, the rules embrace both classes 
of possession ; the production of a written instrument being only 
important in extending the pedis possessio, and disclosing the in- 
tent. The following rules, deduced from adjudications, are now 
fixed in the State of New- York by statutory enactment. 

I. When adverse possession is accompanied by a written in- 
strument. 

" For the purpose of constituting an adverse possession by any 
person claiming a title founded upon some written instrument, or 
some judgment or decree, land shall be deemed to have been pos- 
sessed or occupied in the following cases : 

'* 1. Where it has been usually cultivated or improved. 
" 2. Where it has been protected by a substantial inclosure. 
** 3. Where, although not indosed, it has been uised for the 
supply of fuel or fencing timber, for the purpose of 
husbandry or the ordinary use of the occupant. 
" 4. Where a known farm, or a single lot, has been partly 
improved, the portion of such farm or lot that may 
have been left not cleared, or not inclosed, according 
to the usual course and custom of the adjoining coun- 
try, shall be deemed to have been occupied, for the 
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same length of time, as the part improved and culti- 
vated." 
II. When adverse possession is unaccompanied by a written 
instrument. 

" Where it shall appear that there has been an actual con- 
tinued occupation of any premises, under a claim of title exclu- 
sive of any other right but not founded upon any written instru- 
ment, or any judgment or decree, the premises so actually occu- 
pied, and no other, shall be deemed to be held adversely." And 
again, as to what shall constitute possession : " For the purpose 
of constituting an adverse possession, by a person claiming title 
not founded upon some written instrument, or some judgment or 
decree, land shall be deemed to have been possessed and occt(pied 
in the following cases only : 

" 1. Where it has been protected by a substantial inclosure. 
" 2. Where it has been usually cultivated or improved." 
These rules seem to be consistent with sound sense, and to be 
just in themselves, and may meet throughout the Union with 
general acceptation. 

" Ne erit alia lex Roms, alia Athenis." 

On this interesting and difficult subject of adverse possession, 
the most instructive cases to which the student can be referred 
are the following in the Court for the Correction of Errors, viz., 
La Prombois v$. Jackson, 8 Cow., 689 ; Humbert vs. Trinity 
Ch., 24 Wend., 587 ; and Northrop vs. Light, 7 Hill, 476. 

It has been sometimes urged, that a knowledge on the part 
of the adverse claimant that the true title is in another, will take 
from his possession its adverse character. This is very fully met 
and the general rules on this subject ably announced by Cowen, J., 
in one of the last cited cases. — Humbert vs. Trin. Church, 24 
Wend., 603. He there says, "If the statute is to become unavail- 
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ing on the ground that the wrong-doer knows that he has been 
withholding an acknowledged right, it is obvious that it can very 
rarely be used as a protection, and the forms of pleading have 
been entirely mistaken for centuries. It will no longer be 
sufficient, even in assumpsit, simply to deny that the defendant 
promised, or that the action accrued v^ithin six years ; the plea 
would be that he has dishonestly withheld the debt. At least the 
plaintiff may reply, that the defendant withheld it under a con- 
sciousness that the delay was wrongful, and the issue will thus 
always be joined upon his integrity. So an action of trespass 
could never be barred by the lapse of six years, unless the defend- 
ant could show the trespass to have been innocent. But it is 
entirely obvious that none of the statutes of limitation proceed 
upon such ground. Whatever the character of the injury, and 
whether committed in good or bad faith, the statute bases itself 
upon time. The civil remedy is cut off in two, four, six, twenty, 
or twenty-five years, except it be impeded by certain specified 
disabilities, such as infancy, coverture, &c. In like manner 
public prosecutions, even for very black crimes, are barred by the 
lapse of three years. The statutes limiting the right of entry 
into lands, and the right of action for real estate, speak the same 
language, and must be construed by the same rules. 

"Possession by the defendant, with a claim of title for twenty 
years, can no more be answered by averring that he knew he 
was wrong, than could the bar of two years in slander by the 
known falsehood of the libel for which it is prosecuted. So long 
as a man is in possession of land claiming title, however wrong- 
fully, and with whatever degree of knowledge that he has no 
right, so long the real owner is out of possession in a con- 
structive as well as an actual sense. It is of the nature of the 
statute of limitations when applied to civil actions, in effect to 
mature a wrong into a right by cutting off the remedy. 
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'^ To warrant its application in ejectment, the books require 
color of title by deed or other documental semblance of right in 
the defendant, only when the defence is founded on a construc- 
tive adverse possession. But neither a deed nor any equivalent 
muniment is necessary, when the possession is indicated by 
actual occupation, and any other evidence of an adverse claim 
exists. The muniment is but one circumstance by which to 
make out an adverse possession. An oral claim of exclusive 
title, or any other circumstances by which the absolute owner- 
ship of land is distinguished from the naked possession, are 
equally admissible, and may be equally satisfactory." 

These remarks are entirely consistent with another branch of 
the law, qualifying the character of an adverse holding by the 
manner of its inception. The relation of landlord and tenant 
creates a possession of this character. The law prohibits a 
denial of the landlord's title by the tenant, and asserts the pos- 
session of the tenant to be that of the landlord. 

Under these rules an adverse possession can never grow up, 
when such relationship is once established. The case now 
commented on was denied by the counsel for the plaintiff to be 
of this character. But here the relationship of landlord and 
tenant was not conventional ; when the parol gift was made no 
relation of landlord and tenant was contemplated, no covenant, 
condition, rent, or services were made or reserved to bind the 
grantee to the grantor, so as to constitute the intimate relation 
that exists between landlord and tenant ; the tenancy in this 
case was by operation of law, and it is well settled that in such 
a case the rule does not apply ; and this is a better answer to the 
objection than the one given by the Court in Jackson vs, Harten, 
7 Wend., 823. 

It has, however, been thought unwise that this impediment 
should accompany a *' tenant proper/' through all time, and the 
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door has been opened in the State of New- York to let in an 
adverse possession in such cases, when marked with great laches 
on the part of the landlord. — Reviser's Notes to Part 3, Chap. 4, 
Tit. 2, § 13. 

The limitation to exhaust that relationship, and to form the 
starting point of an adverse holding, is now fixed at twenty years 
from the termination of the tenancy, when there was a written 
lease, and twenty years from the last payment of rent, when there 
was none. — 2 R. S,, 295. 

We often find in the old writers on the law, well considered 
and comprehensive descriptions of legal doctrines, which have 
passed into fixed and settled principles, and are acted upon in 
modem times as conceded truths, requiring no citation of autho- 
rity to support them. The gradations of possession are of this 
character, and are thus given by Reeve (1 Reeve, 310), as ex- 
tracted from Bracton, and will appropriately close this article. 
" Of land a man may have either what they called possessio, or 
what they called jus or proprietas. Possessio was of various 
kinds, and divided by very nice distinctions. One was said to be 
quaedam nuda pedum positio, which they called intrusion, and 
this contained in it minimum possessionis et nihil juris, being 
somewhat of the nature of disseisin ; in both it was nuda pos- 
sessio till it received a vestimentum by length of time. Another 
was a precarious and clandestine possession, attended with 
violence, which acquired no vestimentum by length of. time, and 
this had parum possessionis et nihil juris. A possession for a 
term of years, as it gives nothing but the usufruct, was consid- 
ered in a degree higher, as having " aliquid possessionis," but 
«* nihil juris." The next was for life, as dower or the like, and 
this being a step higher, was said to be multum possessionis, but 
still, nihil juris. 

" The next degree was, when a person had the freehold and 
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fee to him and his heirs ; and then he was said to have plurimum 
possessionis et plurimum juris ; which was called droit droit, and 
contained the highest degree of property and possession, except 
that even then some other person might have jus majus or greater 

« 

right — Brae, 159, 160 — ^but this jus majus, probably barred by 
his laches." 



SECTION II. 



CASE. 



Van Cortlandt and others vs. Winslow. 

Ejectment for lands in the City of New- York. 

The plaintiffs claimed title under William R. Van Cortlandt, 
and the defendant under Philip Van Cortlandt, his brother. The 
record of a deed from William to Philip, purporting to convey 
all William's rights in the premises to Philip, and dated in 1764, 
was produced in evidence by the defendant. 

The original deed was not produced ; and many exceptions 
having been taken, viz., that it was improperly acknowledged, 
and recorded in the wrong county, and executed during the in- 
fancy of William, the defendant was driven to support his case 
by evidence of adverse possession, commencing in Philip, under 
the said deed. Philip died in 1813, and from an iron chest con- 
taining his deeds and other papers a memorandum book was pro- 
duced, in which he had made an entry of all his property, and 
there stated the premises in question as belonging to himself, by 
virtue of a conveyance from William. 

Anthon, for plaintiffs, opposed this evidence, insisting that it 
was entirely inadmissible, especially in a case like the present, 
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where the inqidrj was, whether Philip had not imposed upon his 
younger brother. 

Jones, C. J. — I think it admissible, and shall allow it to be 
read, merely, however, as evidence of the " animus " with which 
he held this property at the time. 

In opposition to the case of adverse possession on the part of 
the defendant, the plaintiffs endeavored to show, that from the 
time when William could have made an entry (an intervening life 
estate being outstanding at the time of the alleged conveyance) 
down to the time of his death, in 1830, he had been a lunatic, 
and for this purpose produced a writ de lunatico inquirendo, is- 
sued against him from the Court of Chancery of the State of 
New-York, in 1804, and offered the inquisition taken under it as 
evidence of the lunacy of William, and of the length of time he 
had been a lunatic. 

Selden, for defendant, opposed this evidence ; the defendant, 
or those under whom he claimed, not being parties to these pro- 
ceedings. 

Anthon, contra. All the world are considered in law as par- 
ties ; it is a public and official inquest in behalf of the people. 

Jones, C. J. — The inquisition is admissible, and unless tra- 
versed, is conclusive evidence on the point of lunacy. 

In addition to the defence of lunacy, which commenced some 
time posterior to the deed, the infancy of the grantor was relied 
upon by the plaintiff. 

In attempting to make out the infancy of William, at the time 
of the conveyance to Philip, it was proved that he married before 
he attained the age of twenty-one years, and that both he and 
his wife were dead. A paper purporting to be the marriage cer- 
tificate, and purporting to bear date in 1764, was then offered in 
evidence by the plaintiffs ; they having first laid a foundation for 
its introduction, by proving that the clergyman whose signature 
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it purported to bear died in 1780 ; that the certificate was found 
among the papers of William Van Cortlandt's wife, and that from 
other papers there, viz., letters written by the said clergyman to 
Mrs. Van Cortlandt (he being the stepfather of her husband Wil- 
liam) the witness believed this marriage certificate to be in his 
handwriting. 

Selden, for defendant, insisted that the handwriting must be 
proved by some person who had seen the clergyman write, or had 
corresponded with him. 

Anthon, contra. 

Jones, C. J. — The rules of evidence must expand according 
to the peculiarities of the case. This paper is an ancient docu- 
ment ; it is reasonable to suppose that there is no person living 
who can prove the handwriting in the usual way ; it is found 
where such a paper might be naturally expected to be ; and the 
character of the handwriting is reasonably established by refer- 
ence to ancient letters in the family. I think it admissible. • 



COMMENTARY. 

This case presents a very extraordinary instance of a pro- 
tracted adverse possession, rendered abortive by an equally pro- 
tracted disability in the claimant. 

Philip Van Cortlandt, in 1764, took adverse possession of the 
premises in question, claiming to hold them under a* deed from 
his brother William. According to the then existing law, the 
right of entry was barred, by the lapse of twenty years, and the 
writ of right after sixty years. At the time of the trial, more 
than sixty years had elapsed, and the title of the grantee was 
prim^ facie perfect, by documentary miiniments as well as by 
lapse of time. 
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This title was assailed in both branches. As to the ** docu- 
mentary evidence," by the proof of infancy in the grantor ; and 
as to the " lapse of time," by proof of his continued lunacy from 
his majority until his death in 1830. To entitle the plaintiff to 
recover, it required a decision in his favor on both grounds, 
while a favorable decision on either would be sufficient for the 
protection of the defendant. 

The infancy of William would render the deed made by him 
to Philip voidable only. The plaintiff seems, however, to have 
considered infancy of the grantor as rendering the deed abso- 
lutely void. On this subject there has been some diversity of 
opinion, but it seems now well settled, both here and in England, 
that at the common law, infancy renders a deed voidable only. — 
^ Kendal vs. Lawrence, 22 Pick., 540 ; Wheaton vs. East, 6 Yerg., 
41 ; Philip vs. Green, 5 Munro, 344 ; Bonchett vs. Clay, 3 Brev., 
194 ; Bool vs. Mix, 17 Wend., 119; Gilley tJ5. Stanley, 1 Hill, 121. 
• It is thought by some, that in the State of New- York the 
Revisers have changed the common law on this head, and have 
made deeds of land executed by infants absolutely void. — Bool 
vs. Mix, 17 Wend., 122. A brief consideration of this point 
may be useful. If the Revisers have really produced this result, 
and if this is the fair interpretation of the statute, amended by 
them, it would seem from their notes to have been unintended. 
Their intention, however, is now of little importance ; the statute 
must receive its legal interpretation, without regard to the views 
they may have entertained, but have failed to express. 

The supposed innovation proceeds from the new form given 
in the Revised Statutes to St. 18 Ed. 1, St. 1 G. 1, commonly 
called the statutes of " quia emptores." In the Revised Laws, 
p. 70, § 1, it is given pretty much in the words of the English 
statute, and stands there, uselessly perhaps, but at least consist- 
ently enough, with the tenures at that time existing. Those 
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tenures haying been abolished by the Revisers, and all lands 
converted into allodium — 2 R. S., 718, § 3 — ^it would have been 
more skilful to have omitted this statute entirely, and to have left 
the common law to regulate the power of a holder in allodium to 
convey. 

In the Revised Laws, the statute appears in this form : " That 
it shall for ever hereafter be lawful for every freeholder to give, 
sell, or alien the lands or tenements, whereof he or she is or at 
any time hereafter shall be seized in fee simple, and at his or her 
ple'asure, so always that the purchaser shall hold the lands of the 
chief lord." 

In the Revised Statutes it is thus changed : " That every per- 
son, capable of holding lands (except idiots, persons of unsound 
mind, and infants), seized of or entitled to any estate or interest 
in land% may alien such estate or interest at his pleasure, with the 
effect and subject to the restrictions and regulations provided by 
law."— 2 R. S., 719, § 10. 

The inference drawn from this enactment is, that the power 
of infants to alien their lands is expressly taken away, so that 
their deeds are now in the State of New- York absolutely void. 
Without reference to the history of the section, the interpretation 
seems fair and reasonable enough ; and it may be, that the rule of 
law as thus declared may be more beneficial to the infant, and 
may more effectually shield him, than that which it supersedes. 

Whether the Courts will so treat this section remains to be 
seen. They have thus far manifested great disinclination to this 
mode of introducing new rules of law, and have endeavored to 
keep the statutes in their new dress, within their ancient inter- 
pretations. Justice Cowen in this spirit thus characterizes the 
Revision : " All general acts were remodelled. An arrangement 
more scientific, a style improved in elegance and simplicity, were 
sought to be introduced throughout the whole. Hence short 
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paragraphs made up of short sentences, generalities, ellipses, im- 
plications, equivalent words, or translations of old and well de- 
fined terms. In short, the old costume was dismissed, and that 
of the civil code of France adopted, as nearly as could be. Yet 
I take it that the main substance of what we had before, was 
always intended to be retained. 

The transmutation of a principle of the common law or a 
rule of practice into a statute, or an old statute or its received 
construction into a new one, without a palpable design to depart 
from the former, ought not to be considered as a departure. — 
Douglas vs. Rowland, 24 Wend., 46. 

So in another place, the same judge remarks : *^ To make the 
numerous verbal alterations in our Revised Statutes, in all or 
even in a majority of instances, an actual departure from the 
former law, would be to open Pandora's box." — Davis vs. Shields, 
24 Wend., 330. 

A very sensible rule on this subject was laid down by the 
Supreme Court in connection with our earliest revisions, which 
seems safe and unexceptionable ; " that where a law, antecedently 
to the revision of a statute, is settled either by clear expressions 
in the statutes, or by adjudications on them, the mere change of 
phraseology shall not be deemed or construed a change of the 
law, unless such phraseology evidently purports an intention in 
the Legislature to make a change.'' — Re, Van Ness, 4 John., 359 ; 
Taylor vs. Delancey, 2 Caine's Cas., 150, 151. This statute had 
no vitality in our system when the Revisers took charge of it, 
and whether these rules will restore it to its original inertness 
remains to be seen. The embarrassment on this head is rather 
increased by the language used by the Revisers in the statute of 
wills, 2 R. 8., p. 56, § 1. Legislating there upon a similar 
subject (the power of infants to devise their lands) they say : 
" All persons, except idiots, persons of unsound mind, married 
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women, and infants, may devise their real estate by last will and 
testament," &c. Now it is very clear that a devise by an infant 
is absolutely void by this statute, and no assignable reason exists 
why similar language used in relation to an infant's conveyance 
of land oy deed, should not produce the same result. 

The remarks of the Revisers to the Legislature upon the 
introduction of this law, tend also to increase the difficulty; 
they seem to have been perfectly aware of the history of the 
statute they have thus amended, and also of its entire inapplica- 
bility at all times to the condition of tenures in this State, and 
more particularly so, if possible, at the then present time, should 
their labors upon tenures be adopted (as they have been) ; and 
yet, while expressing these views, they introduce a statute which 
must either be interpreted to mean nothing at all, or to have a 
meaning which shall render it symmetrical with the statute of 
wills. There is enough here to create difficulty and doubt, 
when, at a future day, this among other matters in tenure under 
the Revised Statutes, shall come up for adjudication. Leaving 
this subject to the wisdom of future days, we return to the case 
under consideration. 

In all the other States of the Union, so far as my researches 
have extended, the old rule of the common law prevails, that 
the infant's deed of real estate is voidable only. And such was 
no doubt the law in the State of New- York, at the time of the 
execution of the deed in this case. 

Hence on this branch of the case, upon proof of infancy, the 
inquiry would be into the affirmance of the deed on one side, 
and the avoidance on the other. On this point our attention 
is first naturally drawn to the lapse of time as affording evidence 
of affirmance ; but here the better opinion seems fo be that 
silence, or an omission to assert a claim, is no evidence of 
confirmation; this can only be effected by acts of an unequivocal 
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character, leaving no doubt of the intention to confirm. — ^Bool 
vs. Mix, 17 Wend., 123. No acts of this character appear in 
this case, and hence the deed was at all times voidable by the 
grantor during his lifetime, or by his heirs after his death. 
In the absence of all disability, the lapse of time viroftid have 
established a good title in the grantee, not on the ground of 
affirmance, but on that of an adverse possession. Hence, the 
evidence of unsound mind became all important 

In ordinary cases, where no title has accrued from adverse 
possession, acts of disaffirmance are necessary on the part of the 
infant grantor, before he can assert his title in opposition to his 
deed. It was at one time held, that where the lands were 
vacant, an entry on the part of the grantor was not necessary 
to avoid his deed made during infancy, and that the making of a 
new deed, after he had attained his majority, would be sufficient 
— Brayton vs. Bencher, 14 John., 124 — an entry being still 
conceded to be necessary, where the premises were occupied. 
This distinction is, however, exploded; it being very apparent 
that the adverse holding, under color of title from the infant's 
deed, would bring such new conveyance within the prohibition 
of the statute against pretended titles. In every case, therefore, 
when a grantor seeks to avoid his deed, on the ground of 
infancy, he must do so by an entry on the land or by some other 
act of equal notoriety, before he brings his action or otherwise 
asserts his title. — Bool vs. Mix, 17 Wend., 135. Perhaps the 
admission of lease entry and ouster, under the old form of the 
action of ejectment, might suffice in this case. 

Whether infancy was here satisfactorily proved, and by 
competent testimony, introduces other interesting inquiries. 

The fact sought to be established, was the time of the birth of 
the grantor. A century had rolled over this event, which could 
not therefore be subjected to the ordinary rules of evidence appli- 
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cable to contemporaneous facts. It however called for the best 
evidence the nature of the case would admit. Ancient deeds, 
and other similar written contracts, are always received in 
evidence, ex necessitate, without proof of execution, where the 
acts of the party claiming under them have been at all times 
consistent with their provisions, and the instruments themselves 
are produced from the proper custody. A period of forty and 
sometimes thirty years has been held sufficient in such cases. 

The proof of facts, however, or matters in pais, in legal lan- 
guage, is necessarily of a different character, the solemnity of an 
executed document being absent. 

The evidence in this case was, upon the whole, of a more 
stringent character than could have been reasonably expected. 
The fact that he had married before he had attained the age of 
twenty-one years, seems to have been fully established. The 
year of that occurrence, the witness, it would seem, could not 
supply. To fix this date, a document purporting to be the mar- 
liage certificate, signed by the officiating clergyman, was pro- 
duced from the papers belonging to the wife, who was then 
also dead. Letters addressed to her by the same clergyman, who 
was a near relation of the husband, were found in the same 
place, and a witness, from his own comparison, established the 
identity of the handwriting. The clergyman also was dead, 
half a century before the trial. All this, with reference to a 
recent occurrence, would be inadmissible as evidence. Here, 
however, the fact had become remote history; and although 
introduced in this case for a different purpose, partook of the 
nature of pedigree, and might reasonably enough be governed 
by the same rules, which are in truth rules ex necessitate rei, 
however anomalous they may sometimes appear. In a matter 
of pedigree proper, this marriage certificate would have been 
certainly admissible. In such cases " versatur in foro domestico " 
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and family traditions of all kinds, monomental tablets, family 
memoranda, entries in Bibles, family deportment, coat armor 
and its quarterings, and in a word, all those matters, of every 
varied character, which narrate the history of the changes, 
chances, and vicissitudes of the family circle, are necessarily to 
be received; pedigree being, in truth, but another name for 
such minor history. — Crres. on Ev., 228; Greenl. on JSi?., 117, &c. 

Whenever such evidence is admissible, two qualities will be 
found to concur. 

1st. The antiquity of the transaction, which precludes the 
possibility of better proof; and 

2d. The facts attending the matter, which show its "undesign- 
edness ;" that is to say, its occurrence in the natural course of 
things, without reference to any contemplated object or intent 
to be reached or affected by it. It is under this last branch 
that the production of docun^ents from the proper possession or 
custody, and the contemporaneous conformity of acts is received, 
and that all matters, however ancient, occurring post litem 
motam, are rejected. 

Another matter of interest presents itself in this case, in 
connection with the adverse possession of the grantee. When 
the grantor reached his full age, his right of entry was suspended 
by an intervening life estate, and before that life estate deter- 
mined, he was visited with lunacy, which continued until his 
death. 

This important fact, which brought the case fully within 
the exceptions and protection of the statute — 1 R. £., p. 185, 
§ 3 — ^was proved by the production of a commission of lunacy 
issued against him out of the Court of Chancery, with the 
inquisition or return to it. This inquisition contained the 
finding of a jury on two matters; 1st, the existence of lunacy, 
and 2d, at what time it commenced. The object of the Court in 
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ascertaining the time of its commenceEnent being the protection 
of the lunatic from intervening contracts. 

That this testimony is admissible, and is also prima facie proof 
of the facts found, is settled by the \diole»current of authorities, 
here and in England, and must be considered as at rest. — Shelf 
on Lun.^ 63 and 65; Qsterhout vs. Shoemaker, 3 Hill, 513; Hans 
vs. Dean, 6 Wend., 587 ; Cow. and Hill's note to Philips, 942 ; 
Hutchinson vs. Sands, 4 Rawle, 234 ; Dean vs. Clark, 5 Hals., 
217; Armstrong vs. Short, 1 Hawk, 11, &c. It therefore 
consequently follows, that if the facts are not traversed the 
testimony must become conclusive. For a result so impor- 
tant, some sufficient reason must exist A learned Judge, who 
was constrained unwiUingly to concede that the admissibility 
of the evidence was well settled, still remarked, that he could 
see no principle upon which the commission of lunacy and 
inquisition upon it could be given in evidence to defeat the title 

1 

of third persons, who are strangers to the proceedings, and who 
consequently had no power to offer a witness or cross-examine 
such as were offered. — Osterhout vs. Shoemaker, 3 Hill, 516. 
Vid. etiam Dean vs. Clark, 5 Halst., 217. 

The true reason seems to be given by the counsel for the 
plaintiff in the case commented on, and to which the learned 
Chief Justice seems to have given his assent, viz. : that all the 
world are parties to the proceedings; such is necessarily the 
case, when proceedings are had in the name of the people or of 
the Commonwealth ; here they are in the name of the people for 
the protection of the person and property of the lunatic. In this 
technical sense, in all such cases it is quite true there are no 
strangers. Such records, consequently, must have some general 
efficacy, and less than prima facie proof of the facts cannot be 
attributed to them, thus securing to every one the right to 
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impeach them. And such, as has been already remarked, seems 
every where the nde. 

It is no unusual matter for the alleged lunatic to traverse the 
inquisition generally under the authority of the Court out of 
which the commission may have issued. — Re, Christy, 5 Paige, 
242. This has led some to suppose, that it could be traversed 
by third persons in no other way. — ^Hall vs. Warren, 9 Ves., 604. 
But as a lunatic in a lucid interval is perfectly competent to 
act, the fact of general lunacy, as found by the inquisition, may 
be left entirely undisturbed, and his competency in the particular 
instance being established, makes such general traverse in such 
case useless. The traverse, consequently, is admissible, collate- 
rally, in particular cases, as necessity may require; and such is the 
well established practice ; still a general traverse by a stranger, 
although scarcely ever necessary, will be allowed upon proper 
application to the Court. — Sh^. on Lun., 122. 



THESIS IX. 

THE DUTY OF THE CITIZEN IN THE DETECTION OF CRIME : 
PBOTECnON OF AN A0CU8EB BY LAW I MALICIOUS 
PBOBECUTION, ETC. 



INTRODUCTION. 

There is a minuteness in the distribution of power, under 
modem systems of government, which relieves the citizen from 
the direct performance of many public duties which were of im- 
mediate and positive obligation in former days. Devolved as 
these duties now are on officers specially charged with them, he 
who invades their province is rather suspected of sinister motives 
than applauded for public spirit. Hence, therefore, when in such 
instances abuses occipr, the law visits the transgression with heavy 
penalties. Still, however, it not unfrequently happens, that in 
many cases such interference becomes inevitable ; and then the 
most ample protection is properly extended. Duties, public and 
private, formed with the ancients an extensive head of morals, 
under the general title of "Offices," so extensive, and at the 
same time so important, that Cicero thought no man entitled to 
the name of a ** Philosopher " who had failed to discuss them. 
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" Quis est enim, qui nuUis oi&cii praeceptis tradendis, Philosophum 
se audeat dicere ?" — Cic. de Off,, lib. 1, c. 2. 

The elegant work of Cicero, " De Officiis," addressed to his 
son Marcus, at Athens, (probably the last labor of that prince of 
orators,) treats chiefly of the private duties of the man, and is 
known and prized by all students, for the purity of its moral doc- 
trines, and the sweet melody of its language. The kindred work 
of Pufiendorf, in modern times, embraces both branches, public 
and private, and is equally esteemed for its accuracy and learning. 



CASE. ^ 
Greenwalt vs. Lowerrb. 

« 

Action on the case for maliciously causing the plaintiff to be 
indicted on a charge of perjury. Plea, not guilty. 

The plaintiff, in order to show that the defendant was the 
prosecutor in the criminal proceedings, offered in evidence the 
magistrate's warrant on which the plaintiff had been arrested, 
and which purported to have been issued on the oath of the de- 
fendant. He contended that this was sufSicient proof of that 
fact, without calling the magistrate who issued the process, or 
producing the affidavit on which it was grounded, and cited 
Newsam vs. Carr, 2 Starkie, 69. 

Anthon, contra. 

Bettb, J.— You cannot prove the defendant to have been 
the prosecutor by producing the warrant only. You must call 
the justice who issued it, to prove this as a fact If you had the 
affidavit on which the warrant issued, I would not allow it to be 
read without the production of the justice who took it. This 
matter has been under deliberation, and I am satisfied that this is 
the rule here and in England. 



PROTECTION OF AN ACCUSER BY LAW. Igl 

The justice was then called by the plaintiff, and he proved 
that one Rapelye was the prosecutor, and that the defendant was 
only a witness. 

Plaintiff nonsuited. 



BooERT vs. Angevine, Onbesdokk and Brinckerhoff. 
October sittings, 1824. — Coram Edwards, J. 

Action on the case for maliciously indicting the plaintiff of 
the crime of perjury, before the Court of General Sessions of 
the Peace for the City and County of New- York. 

The declaration contained three counts. The only averment 
in these counts which became material at the trial, was that of 
the termination of the proceedings on the indictment. 

In the first and second counts it was averred, " that the said 
defendants afterwards, to wit, &c., did not further prosecute the 
said indictment against the said plaintiff, but voluntarily permitted 
the further prosecution thereof to be discontinued, which said 
suit is now wholly ended and determined, and the said plaintiff 
wholly discharged therefrom." 

In the third count it was averred, '' that the defendants in this 
suit caused and procured to be prosecuted the said indictment, 
untU afterwards, to wit, at the General Sessions, &o., held at, &c., 
the said defendants not having any ground or evidence to support 
the said malicious charge, neglected to bring the same to trial, 
and requested the District Attorney to decline further to prosecute 
the said indictment, for want of evidence to support the same, 
who accordingly entered a nolle prosequi on the same, and the 
said plaintiff^ being wholly innocent of the said offence, was 
thereupon duly discharged and acquitted thereof." 

The plaintiff offered in evidence the original indictment, with 
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a 

an endorsement of a nolle prosequi thereon by the District Attor- 
ney, and also the original entry of such nolle prosequi on the 
minutes of the Clerk of the Sessions. 

The defendants opposed this evidence on two grounds : 
1st. That the record of the proceedings ought to be pro- 
duced. 
2d. That the erUry of a nolle prosequi was not such a deter- 
mination of the proceedings as to entitle the plaintiff 
to bring this suit, and cited Goddard vs. Smith, 6 Mod., 
261 ; 1 Salk., 21, sc. 

The plaintiff, in reply, contended that a nol. pros, was not a 

judgment, but a mere official act of the District Attorney ; and that 

the highest evidence of such act was the endorsement and entry 

offered in proof. That the books contained no form of a record 

of a nol. pros. 

He also insisted that a nol. pros, is a final determination of 
the suit. That the case cited for the defendants was decided on 
the form of the declaration ; it being there averred that the plain- 
tiff had been '' legitimo modo acquietatus," which was not the 
fact ; and that in no other view could that case be considered 
good law. That here the averment is according to the fact, and 
if insufficient, the defendants ought to have demurred. 

Edwards, J. — ^Although the Attorney General may enter a 
nolle prosequi of his own mere motion, it nevertheless thereby 
becomes an act of the Court, through its official organ, and must 
be proved by the record, as all other acts of the Court are proved. 
In this case, therefore, the only admissible evidence is the record. 
It has been already ruled, that the minutes of the Court are not 
evidence. There is nothing peculiar in the averment in this 
case to vary the rule of law as to the efficacy of a nolle prose- 
qui. It is not a final determination of the cause. The District 
Attorney may issue new process on the same indictment. 
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The plaintiff, not being prepared with any other proof, was 
nonsuited. 



COMMENTARY. 

Sir William Blackstone, who is the uniform supporter of a 
high order of morals, and who labors at all times to array the 
common law on the same side, as a faithful asserter of the same 
rules, treats criminal prosecutions in the hands of individuals as 
one mode of assailing private character. In his very learned and 
elegant chapter " On Wrongs and their Remedies respecting the 
Rights of Persons," when he comes to treat of injuries affecting 
a man's good name, (having commented on slander and libel,) he 
says, " a third way of injuring a man's reputation is by preferring 
malicious indictments or prosecutions against him, which, under 
the mask of justice and public spirit, are sometimes made the en- 
gines of private spite and enmity." To remove this mask, and 
put down this assumption of merit, is a delicate, but at the same 
time very important function of courts of justice, and leads to 
investigations of the most interesting character. The heavy arm 
of criminal justice, when put in action against a single individual, 
is at all times a most potent engine, and when so employed for 
wicked and malignant purposes, it is terrific, and calls for the se- 
verest retribution. 

That it is the duty of the citizen to aid public magistrates in 
bringing offenders to justice, will be readily conceded. That this 
duty is one of perfect obligation, all moralists will admit. The 
limit, however, within which it must be exercised, is a subject 
open to debate. 

If an offence against the law is committed in the presence of 
^y one, it is incumbent on such person to secure the offender. 
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and to accuse him before the proper tribunal. Actual conceal- 
ment, or mere remissness, will in such case expose him to severe 
censure ; and may, indeed, sometimes render him particeps crim- 
inis. Whether he may seek a transgressor, and cause him to be 
prosecuted on the testimony of others, from a high sense of pub- 
lic justice, where officers are already assigned by the institutions 
of the country to perform this duty, may admit of question. But 
there can be but one opinion among all good men, and that will 
always be decidedly adverse to a party becoming himddf an ac- 
tive prosecutor in a criminal tribunal, for the gratification of pri- 
vate feeling, or private views. • This, however, it is freely admit- 
ted, may change its abstract character, according to the usages 
of society, which may, in some cases, treat it with approbation. 
Among the Romans, particularly during the Republic, ambi- 
tious young men assumed the entire duty of arraigning supposed 
state offenders, and this manifestly and avowedly for their own 
personal and political advancement. This seems not only to have 
enjoyed the public countenance and sanction, but to have be- 
come so far a part ,of the administration of public justice, that 
rival claims to the right of accusation were often adjusted by a 
particular legal proceeding, prior to the trial of the supposed of- 
fender. This was known among the Romans by the title " Di- 
vinatio." The classical student will here immediately call to 
mind the brilliant oration of Cicero against the claims of Quintos 
Caecilius Niger, as accuser of Verres, which was a proceeding of 
this character. The beautiful apology which forms the exordium 
of this oration, seems, however, to indicate, that the assumption 
of this duty had at that time fallen into some discredit. ''Private 
persons (says Archdeacon Paley) are not withheld from the cor- 
rection of vice, when it is in their power to exercise it, provided 
they be assured that it is the guilt which provokes them, and not 
the injury, and that their motives are pure from aU mixture and 
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any particle of that spirit which delights to triumph in the punish- 
ment of an adversary. Revenge is forbidden in every degree, 
under all forms, and upon every occasion." — Pdky^ Mor, 4* Pol 
Phil, book 3, pt. 2, c. 8. 

The rule of morals thus stated by Paley, is clearly derived 
from the Christian system^ and although quite conformable to the 
views of the great commentator, is still far in advance of the 
mords of the common law in this particular. 

The great object of the law is to reach the offender ; and 
hence, if he is broi^ht to justice, it does not inquire what moral 
barriers may have been broken down in producing the result. 

And the same rule prevails in those cases where a conviction 
is not reached, provided suflicient probable cai^e for the accusa- 
tion can be established. Hence, in such cases, malice and re- 
.venge, and all uncharitableness may have been the impelling 
cause with the accuser, and there may have been a total absence 
of all public spirit or conscientious impulse, and the law not only 
withholds its censure but sanctions the deed. — ^Murray v«. Long, 
1 Wend., 140 ; Morris vs. Carson, 7 Cow., 2&1. 

This would seem to be a low grade of morals, and only to be 
excused from the necessity of the case. 

In vindication of the law, however, it must be stated, that 
when there has been no conviction, and no probable cause for 
the prosecution, the malice and revenge which may have origin- 
ated the proceedings are sure to meet a severe retribution.-^£«// 
N. P., 14 ; 1 Ch. C. If., 840. 

\ The power of the criminal law is more at the devotion of the 
subject in England than in the United States. In England, al- 
though criminal proceedings are in the name of the king or the 
sovereign power for the time being, as the act of such power, 
stiU none but capital cases, or such as very materially affect the 
government, are really prosecuted or controlled by the officers ct 
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the crown. The private accuser is allowed to prosecute, by his 
own retained counsel, criminal charges amounting to misdemean- 
ors, and in some instances even of the grade of felony, and this 
very much in the way of ordinary civil suits, at his own will, at 
the peril of costs. 

Encouragements and incentives to this course are also abun- 
dantly supplied; sometimes part of the pecuniary penalty is 
awarded to the prosecutor, and in no instance can the injured 
party in England be restored to the property stolen from him ex- 
cept upon the conviction of the offender. — 1 Chitty C L,, passim. 

The Attorney Greneral and Solicitor General, in England, are 
the crown officers or public prosecutors. These are high offices, 
closely connected with the administration, and seem to have been 
first introduced in the early part of the reign of Ed. 4. — Crabbe, 
Hist. Eng. Law, 419. Their original duties were to represent 
the king in all criminal cases, and to prosecute in his name all 
ofienders to judgment, for the public good. Their more important 
duties of state have gradually withdrawn them from a general 
interference in criminal suits, and made that condition of things 
necessary which prevails at present in that kingdom. 

In the United States, under the title of Attorney General, 
District Attorney, or County Attorney, the office is to be found 
every where, and in all its purity. 

The private prosecutor may, indeed, here invoke the aid of his 
own retained counsel, but this is always subject to the control of 
the public officer, who has power to check oppression. And to the 
honor of those who have filled the office, they have not hitherto 
been found remiss in using it. 

The most customary mode of exercising such control, is by 
entering a " nolle prosequi " on the indictment. This was here- 
tofore pretty much at the option, as it always was at the peril of 
the Attorney General, and continues so to. be in all the States of 
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the Union, unless regulated by some statutory provision. In the 
State of New- York it requires the assent of the Court, which 
perhaps would seldom be refused. The application, however, in 
strict propriety, it is believed, must always come from the attor- 
ney.— 2 IL S., 728, §54; The People vs. McLeod, 1 Hill, 405, 
aco. 

In the United States, as in England, any one may accuse under 
the penalty attending a groundless prosecution. Our adnlinistra- 
tion of the criminal law seems most safe, as it has the conltant 
intervention of an impartial officer to restrain or defeat the 
malice of a prosecutor. 

The effectual check, however, in both countries, to the abuse 
of criminal power by private malice, is the action on the case for 
malicious prosecution. 

It is very true, as has been above stated, that the law natur- 
ally inclines to favor those who exert themselves to give effect 
to its criminal provisions ; still it will not allow its forms to be 
made the engine of oppressing the innocent, without giving them 
an opportunity of redress. — 1 Chitty C. Z., 835. 

The cases prefixed to this commentary are actions of this 
character. In each the plaintiff failed of success ; ia the first, 
because he had prosecuted a witness, who had been coerced to 
testify in obedience to the law, and had passed by the individual 
who had put the arm of the law in motion ; and in the second 
case, because the criminal prosecution was considered by the 
Court as still pending and undetermined. 

When a criminal accusation is under investigation before a 
committing magistrate, he has power to compel the attendance 
of witnesses and to bind them over to testify ; and in some cases, 
in default of surety, he commits them to prison for the same pur- 
pose. — 2 R. S., 703 and post. There is, consequently, great dif- 
ference, in responsibility to the accused, between the active pros- 
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ecutor and a mere witness, however important his testimony may 
have been.— 2 Saund. PI ^ Ev,, 199; Bull N. P., 14. 

The mere indorsement of a name on the indictment is quite 
sufficient to prove such person a witness, but much more is ne- 
cessary to fix him as a prosecutor. This controlling fact can 
always be best proved by the committing magistrate ; and hence 
the rule requiring the production of the highest evidence, makes 
his ap^arance on the stand essential, and much superior in the 
law of evidence to the acts done and certified by him as magis- 
trate. The case of Newsam vs. Carr, 2 Starkie, 69, is not at all 
opposed to this doctrine. In that case, the warrant of commit- 
ment having been lost, and that fact proved, it was proposed by 
plaintiff to give secondary evidence of its contents ; and it was 
thereupon insisted by the defendant, in supposed conformity with 
the rule stated, that the information on which the warrant issued 
was the highest evidence, and ought to be first produced ; to 
which the Court gave the proper answer, that there was no proof 
that such information in writing ever existed. This is, conse- 
quently, no authority to relieve the party from the duty of pro- 
ducing the magistrate himself in proper cases. 

It is essential to this suit, that the criminal prosecution com- 
plained of be terminated. To allow the accused to pursue this 
remedy pending the investigation of the charge, would be not 
only incongruous, but would produce an embarrassment, mis- 
chievous in itself and injurious to the public. — 2 Saund. PL 4* 
Ev., 662. When the prosecution shall be considered as termi- 
nated, is therefore a matter of vital importance. An acquittal 
is of course such termination, and of the most conclusive char- 
acter, as the party cannot be tried a second time for the same 
ofience. So if the bill is ignored by the Grand Jury, that is a 
sufficient termination, because that particular information is 
brought to a close, although the prosecution may be renewed 
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on a new complaint and stronger evidence. So also, and for 
the same reason, when the accusation has been preferred to 
an incompetent tribunal, and on that ground dismissed, or when 
the discbarge has arisen from defective proceedings before a 
competent tribunal. — Morris vs, Scott, 21 Wend., 281 ; Stone vs, 
Stewart, 12 Cow., 219. 

A nolle prosequi, according to Holt, Ch. J., is '' not such termi- 
nation ; it only puts the defendant sine die, and so far from dis- 
charging him from the offence, it does not discharge any further 
prosecution upon that indictment, but new process may be 
issued out upon it. This is not so much as a nonsuit, for 
the indictment stands still in force, and the Attorney (xeneral 
may make new process upon it when he pleases." On this last 
branch of the opinion of the Chief Justice, there was some dif- 
ference among the judges. Powell doubted whether it dis- 
charged the indictment, or only put the defendant without day, 
and left the Attorney General at liberty to issue new process. 
Harcourt, the master of the office, stated, that there never had 
been any proceedings after a nolle prosequi. The Court how- 
ever seemed all clear, says the reporter, that the action, which 
was for a malicious prosecutipp, would not lie when termi- 
nated only by nolle prosequi. — Goddard vs. Smith, 6 Mod., .261. 
I do not, find in the books that the authority of this case has 
been ever denied ; on the contrary, it is cited with approbation 
by writers of approved standing. — 2 Sound, PL 4* Ev,, 662. 

The rules which govern this important action can be thus 
briefly stated. 

1. The prosecution must be terminated. 

2. There must have been no probable cause for it. 

3. There must be damage express or implied. 

It is not, says Blackstone, the danger of the plaintiff, for the 
prosecution may have been founded upon an indictment in- 
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sufficiently drawn ; but it is the scandal, vexation and expense, 
upon which this action is founded. — 8 Comm,, 127. 

It is said by some writers, and apparently supported by some 
authorities, that malice express or implied must be substantively 
proved by plaintiff; but the better rule seems to be, that the 
proof of acquittal, which implies the absence of probable cause, 
is enough. If probable cause can be established, it forms a full 
defence ; if not, the absence of probable cause implies sufficient 
malice. A pure mistake, and the absence of all malice, may be 
urged in mitigation of damages ; the proof of express malice is 
important only to enhance the damages. — Blunt vs. Little, 3 
Mod., 102 ; Wilson vs. CuUard, Minor, 367 ; Murray vs. Long, 1 
Wend., 140; Morris vs. Cruise, 7 Cow., 281; 1 Arch.N. P., 446; 
Bing vs. Bethune, 5 Taunt., 583 ; 2 Saund. PI. & Ev., 663. 

" Probable cause" is the safe defence on the merits. This is 
a very diluted phrase, and shows the anxiety of the Courts to 
protect the defendant. It is sometimes supplied by a parallel 
phrase, that there " was some color to make the charge." Upon 
this branch of the case, the facts are for the jury, and the law 
for the Court ; that is to say, the Court must direct the jury, 
whether the facts, if found, will constitute in law probable 
cause. 

In general, it is dangerous to leave this part of the case to 
the jury ; the sufferings of an injured party naturally inclining 
them to overleap artificial barriers, to afford redress. Hence it 
is better, by special pleading, to keep the matter of " probable 
cause" with the Court, where a less disturbed judgment, and one 
consistent with the established rules of law may be obtained, and 
if necessary, carefully reviewed. 



THESIS X. 



CHARAOTEB, HOW FAB A JJNVTEBSAJj SHIELD. 



INTBODUCTION. 

YiK bonus est quis? This is, in its terms, a very simple 
question. Ttie boy meets with it in his accidence ; and the man, 
when it is proposed, thinks it admits of an easy solution, but soon 
discovers that none can be given commanding universal assent. 
Yid. Cic. de OfBciis, lib. 3, c. xix. 

In the administration of justice, he who has truly reached this 
standard, and is justly entitled to this appellation, would be beyond 
the jurisdiction of human tribunals — he would be impeccable. 
There is no such created being. In very truth, '' there is none 
good but one." — Mat. 19 : 17. 

The highest worth of man is but a feeble approximation to this 
exalted standard ; and starting from this point, the downward 
gradations are infinite. Hence, although our reason readily ad- 
mits that a good reputation constitutes prima facie a perfect de- 
fence against all accusations involving moral turpitude, still, so 
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numerous are the shades of character, and so uncertam the moral 
standard, that the formation of a general rule defies the wit of 
man. 

The law being an eminently practical science, any theory, 
however sound, which does not readily admit of a perfect prac- 
tical application, is productive of embarrassment. Such is the 
case with character. It is a universally admitted shield : but 
how to be used, and when, are often dubious questions. The 
following case, embracing at the same time other important mat* 
ters, leads to the consideration of this interesting topic. 



CASE. 

Lawrence vs. Spicer. 

Action on the case, for slanderous words, charging the plain- 
tiff with perjury, in obtaining his discharge as an insolvent under 
the two-third act. 

Plea^ the general issue, with a special notice, " that the de- 
fendant would prove at the trial, that the plaintiff had been guilty 
of peijury, inHhe wilful and corrupt concealment of divers of his 
creditors, and of the amounts due to them." 

The defendant, having offered proof under the various charges 
in his notice, the plaintiff called witnesses in support of his gen- 
eral good character. 

This testimony was objected to as inadmissible. 

Anthon and Price, for plaintiff, insisted that it was admissible ; 
1st, because the defendant by his notice, and the evidence under 
it, brought the plaintiff's character directly in issue ; 2d, because 
the evidence of good character was the only answer which 
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could be given, even in a criminal court, to the charge of corrupt 
motive in swearing ; and 3d, that as the defendant had attacked 
the plaintiff's character, he had a right to offer such evidence in 
aggravation of damages. They cited. Commonwealth vs. Hardy, 
2 Mass., 317 ; Larned vs. Buffington, 4 Mass., 546. 

Emmet and Maxwell, contra. 

Betts, J. — 'The evidence is inadmissible. In a criminal 
court, when a party is accused, his character may be given in 
evidence, and he is entitled to every inference in his favor which 
can be fairly deduced from it, to avoid a conviction ; but in a 
civil suit, where he is actor, and seeks damages for an alleged 
injury to his character, from a slanderous charge, and the defend- 
ant offers precise evidence to show the truth of the charge, it 
seems inconsistent to offer evidence of good character as an an- 
swer. My conviction of the inadmissibility of this testimony is 
fortified by the absence of all authority. If such testimony were 
proper, some case sustaining it could be produced. With refer- 
ence to the last ground assumed by the plaintiff, I think it inad- 
missible in aggravation, unless the plaintiff can show that his 
character is beyond the ordinary level of character in the com- 
munity in which he lives. As the case now stands the law pre- 

« 

sumes his general character to be good. 

In the further progress of the trial, the plaintiff, in order to 
show malice in the defendant, offered to prove that he had applied 
to the grand jury, to procure an indictment against the plaintiff 
foi;the same alleged perjury. 

Emmet. — This forms a substantive cause of action for which 
damages may hereafter be recovered, and is therefore inadmissible. 

Betts, J. — ^I think the evidence proper and admissible, on the 
same ground, and for the same reason, that evidence of other 
slanderous words spoken by the defendant, and not charged in 
the declaration, are received in evidence as proof of malice. It 

12 
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is no answer to such testimony that such words may be in them- 
selves substantive grounds of action. 

A grand juror was then called by the plaintiff, to prove these 
facts ; he was objected to as incompetent, on account of his oath 
to keep the secrets of his fellows, &c. 

Bettb, J. — He may be asked, whether the defendant appeared 
before the grand jury to complain against the plaintiff, and what 
he said on that occasion, and whether a bill was found or not; 
but he cannot be asked what were the deliberations of the grand 
jury on the subject, nor what motives governed the minds of any 
of them. 

Verdict for plaintiff , 8800. 



COMMENTABT. 

The word *' character," has its root in the Greek language ; 
the primitive term there signifying to engrave, mark, or impress. 
It is, therefore, the mark by which something is indicated and 
announced. 

When we apply it, as is commonly the case, to denote the 
public estimate of the man, from the external exhibition of <^er- 
tain moral qualities, it is figuratively used. Standing by itself, 
the term is vague and indefinite ; it becomes precise by the addi- 
tion of an attribute. Hence a man may have a well understood 
character for truth, integrity, probity, honesty, wisdom, or learn- 
ing, according to the predominance of any one of these particular 
traits, or a general good character, from the harmonious blending 
of all the moral qualities. Truth is established by human testi- 
mony. It is conceded, that in the search for truth, character is 
all important. Is the narrator a man of truth? Is he of whom 
the tale is told, a person likely, from his former history and walk 
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in life, to have committed the act charged ? These are the natu 
ral inquiries. 

Crime, being the weakness, or total absence of an opposite 
moral quality, in each occurring case — why, in the several grada- 
tions of criminality, shall we not inquire into the presence or ab- 
sence of such quality ; in other words, into the " character," to 
aid us in deciding whether crime exists or not ? 

The law on this subject, in relation to crimes and misdemea- 
nors, is well, consistently, and sensibly settled. Originally, char- 
acter was admitted in capital cases, only in " favorem vit® ;" 
the absurdity of this restriction has yielded to the cultivated sense 
of more modem times. It is now the practice of the criminal 
courts in England, and perhaps of all similar courts in the United 
States, to admit it on all occasions, even on indictments for mis- 
demeanors. At an early day, Ch. J. Parsons, in the Supreme 
Court of Massachusetts, in the case of the Commonwealth against 
Hardy (2 Mass., 317, a case of murder), thus expresses himself: 
" I am of opinion, that a prisoner ought to be permitted to give 
evidence of his general character in all cases, for I do not see 
why it should be evidence in a capital case, and not in cases of 
an inferior degree. In doubtful cases, a general good character 
ougKt to have weight with a jury." It is quite clear, that the 
learned Chief Justice here yielded entirely to the cogent reason- 
ing of the prisoner's counsel, who insisted " that such evidence 
was calculated to have great weight in all doubtful cases, whether 
the doubt arose from the nature of the testimony, or from the 
character of the witnesses. That if such testimony was rejected, 
it would follow, that a man's good name would cease to be of 
value to him in a case in which it ought to be inestimable." Not 
long distant from this time, we find Smith, Baron in Ireland, ex- 
pressing, perhaps not quite so clearly, but quite as firmly, the 
same sentiments. "Character is of great weight in every case. 
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and requires particular attention. When the charge is grounded 
on circumstantial evidence, it creates a greater degree of doubt, 
than when the prosecution is supported by direct evidence. In 
the former case, character ought to be particularly attended to, 
because the jury is more or less embarrassed, and called upon to 
weigh the case with more scruple and doubt, from the very nature 
of the testimony on the part of the crown." — McNally, Crim. 
Ev., 673. 

Opinions and cases might be easily multiplied on this point ; 
this would, however, in the present state of the criminal law, be 
an unnecessary task ; indeed, so firmly is the rule established, that 
the omission to offer such evidence is injurious to the accused, 
and leads to the inference of its non-existence. Thus we find 
Savage, Chief Justice, expressing himself on this point : " Evi- 
dence of the good character of a defendant, on the trial of an in- 
dictment, is always admissible, though it cannot avail when the 
evidence against him is positive and unimpeached ; but when the 
evidence is circumstantial, or comes from a suspected or im- 
peached witness, evidence of good character is very important. 
In such cases, can there be a doubt but that character alone 
would have been a perfect shield ? Character, therefore, in such 
cases becomes important; and when no such evidence is pro- 
duced, the presumption is, it cannot be produced." — The People 
vs. Vane, 12 Wend., 82. 

In criminal cases, therefore, the admissibility of this evidence, 
whenever it is congruous, and can be in any wise useful, is well 
settled, and the administration of the rule is plain and simple. 
In civil cases, the law still continues embarrassed and unsettled. 
This is the more strange, inasmuch as it is axiomatic, and ne- 
cessarily so, that the rules of evidence in the administration of 
civil and criminal justice are the same. When we investigate 
the rule on the subject, therefore, in civil cases, we start with 
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the strange anomaly, that on the all important topic of character 
as a guide to truth, the law may be found to differ, according 
to the jurisdiction, criminal or civil, which the particular tri- 
bunal may fbr the time exercise. 

So far as any genera] rule has been attempted in the admin- 
istration of civil justice, we find it thus expressed : " Character 
can be given in evidence, in those cases only where it is strictly 
in is§ue" — 1 Saund. PL 4* ^'^-f 486 — with the qualification, that 
the evidence must in such cases be still confined to the particu«> 
lar trait involved in the issue. — 1 Green. Ev., 63. 

The accuracy of this rule, abstractly considered, cannot per- 
haps be disputed ; its practical application, however, seems to be 
attended with no little difliculty, judging from the conflicting 
cases in the books. When shall character be considered strictly 
in issue ? and when it is so in issue, what particular trait or 
moral attribute is so 'involved? These are inquiries which must 
be always governed by the particular subject matter in dispute, 
and in practice much embarrass the rule. 

Perhaps we may reach some satisfactory result by the con- 
sideration of some leading cases. 

In the year 1798, an act of Congress was passed, suspending 
the commercial intercourse between the United States and 
France and the dependencies thereof Instructions were issued 
from the Navy Department, to the commanders of our national 
ships, to execute this law. Captain Perry at this time com- 
manded the U. S. ship General Greene. About ten leagues 
from Jacquemel he boarded the Danish schooner William and 
Mary, bound from St. Croix to a port in Hispaniola, took posses- 
sion of her, and ordered out all hands, except the mate, and car- 
ried them on board the General Greene. Immediately after this 
the frigate proceeded, in company with the schooner, towards 
Jacquemel, and having arrived ofi* that place, fired some guns. 
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and within an hour afterwards an armed barge came out of the 
port commanded by a white officer in uniform (supposed to be 
Toussaint), and manned by negroes. The officer came on 
board the frigate and delivered letters to the capfttin, and re- 
ceived some from him. This officer, together with the master of 
the William and Mary, dined with the captain of the frigate. 
About two hours after dinner, the captain of the frigate gave 
back the possession of the William and Mary to her caplain, 
and sent him in the frigate's boat, to his own vessel. He arrived 
along side of the William and Mary about the same time with 
the armed barge, which had quitted the General Greene a little 
before the departure of her own boat. The crew of the barge 
immediately boarded the William and Mary, and captured her. 
The master claimed protection from the American officer, who 
had conducted him from the frigate ; but he, without reply, went 
back to his own ship, then lying within gunshot. The barge car- 
ried the schooner into Hispaniola, where she was condemned as 
a prize to a privateer, to which the barge belonged. A few days 
after this, the General Greene being still off Jacquemel, fifty-five 
bags of cofiee, said to be a present from Toussaint to the captain 
of the frigate, were brought on board. 

Another Danish vessel had been brought to by the General 
Greene, which, however, escaped capture by following the ad- 
vice of Captain Perry, in keeping under the frigate's lee. 

An action of trespass was brought by the owner of the Wil- 
liam and Mary, against the captain of the frigate, to recover the 
value of the vessel and cargo, for taking her out of her course, 
and fraudulently exposing her to be captured. At the trial at a 
circuit in New York, in 1805, the facts above detailed were 
fully proved, and presented a case which admitted of two inter- 
pretations ; one perfectly innocent and consistent with a due ex- 
ecution of the intructions from the Navy Department, the other 
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utterly indefensible, a most flagitious, gross, and outrageous 
fraud. 

The captain's character was offered in evidence ; the offer 
was opposed by the counsel for the plaintiff, but the presiding 
Judge ruled that it was admissible ; he thereupon proved a fair 
and good reputation, and the jury found a verdict for the defend- 
ant. 

When this case was brought before the whole Bench for re- 
view, they held unanimously that the evidence of character was 
properly admitted; Judge Tompkins, who gave the opinion, 
stating, on this point, that in actions of tort, and especially charg- 
ing the defendant with gross depravity and fraud, upon circum- 
stances merely, evidence of uniform integrity and good character 
ia oftentimes the only testimony which a defendant can oppose 
to suspicious circumstances. — Brien vs. Perry, 3 Caines, 120. 

This case addresses itself strongly to our moral sense, and in 
favor of the admission of proof of character. In the absence 
of this important ingredient, the suspicious circumstances would 
become positive facts, while a reputation for honor and upright- 
ness would completely disarm them. 

In Fowler vs. The ^tna Ins. Co., in 1829, 6 Cow., 678, this case 
met rather a reluctant approbation from the Court, accompanied 
by a pretty plain indication of an intention to restrain it within 
its precise boundaries. 

Chancellor Walworth, however, in 1832, in Townsend vs. 
Graves, 3 Paige, 454, gives it his full sanction, and considers it 
as establishing satisfactorily the general rule, that where a party 
is charged with a crime, or any other act involving moral tur- 
pitude, which is endeavored to be fastened upon him by cir- 
cumstantial evidence, or by testimony of witnesses of doubtful 
credit, he may introduce proof of his former good character for 
honesty and integrity to rebut the presumption arising from such 
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evidence, which it may be impossible for him to contradict or 
explain." 

This may be considered, then, as establishing a rule for the 
two classes of cases mentioned by the Chancellor, and for such 
as may be fairly considered as analogous to them. 

May a plaintiff avail himself of the converse proposition, and 
add strength to circumstantial evidence, by proof of the defend- 
ant's bad character, as part of his case ? I know of no case 
in any civil tribunal to justify it ; indeed, the current of cases, 
which has rather tended to shut out character altogether, is 
against it ; and yet, if it is an efficient aid of truth on the one 
side, it is not easy to see why it should not be invoked on the 
other. 

Where a precise criminal act is established by direct and 
uncontradicted evidence, a good character can only increase 
our regret that a once virtuous man has fallen ; but it can be 
of no use in repelling the charge. It would seem, in such cases, 
useless and illogical to receive it ; and as a general rule, when 
such a case presents itself it is shut out. I presume, however, 
that in conformity with a rule already considered, such evidence 
would still be admissible, if the testimony in the case opened a 
door at all to doubt. Its admissibility in such event, would 
necessarily rest on the sound discretion of the judge, which is 
a power which cannot be subjected to any precise rule. The 
maxim " nemo repente turpissimus" would perhaps necessarily 
guide such discretion to some extent. 

With regard to this subject of character generally, the em- 
barrassment seems to me to arise from a too technical interpre- 
tation and application of the rule under which it is supposed to 
be admitted, viz., " that the evidence offered must correspond to 
the allegations, and be confined to the point in issue." — Green,, 
58. Mr. Greenleaf, in his excellent treatise on evidence, is of 
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opinion that character, when admitted at all, is admitted under 
this rule, and in those cases only where it satisfies the terms 
of the rule. This wodld make it admissible in a very limited 
class of cases indeed. It appears to me, however, that in the 
majority of cases, and perhaps in all those already considered, 
it is received under the admitted qualification, or rather, more 
liberal application of the rule, which allows collateral facts to be 
given in evidence, where they afiford any reasonable presump- - 
tion or inference as to the principal fact or matter in dispute. 
— Green,, 59. This will expand the rule of admission as broadly 
as justice and good sense may require. And in this spirit, we 
find Lord Mansfield and Lord Kenyon administering this branch 
of the law of evidence. — Lowe vs. JoUiflTe, 1 BI. Rep., 365. Doe 
ex dem. Stephenson vs. Walker, 4 Esp., 50. Vide on this sub- 
ject generally, Anthon N. P., p. 21, n. a. 

These remarks must sufiice for the main inquiry involved in 
the principal case at the head of this commentary. From the 
course that cause seems to have taken, the innocent character 
of the omission, which omission led to the charge of perjury, 
must have been fully established by other proof, and thereupon 
malice on the part of the defendant became an essential ingredient 
in the claim for damages ; and this seems to have manifested 
itself in his ofiiciously assuming the character of an accuser, 
before the grand jury. As a general rule, for the wisest purposes, 
the transactions of the grand inquest are secret, and the law has 
no power to compel disclosures. 

This institution seems to have been connected with the ad- 
ministration of criminal law in England from the earliest periods. 
According to its original character, the sheriflf was bound to return 
to every session of the Peace, and every Commission of Oyer and 
Terminer, twenty-four good and lawful men of the county, " to 
inquire, present, do, and execute all those things which, on the 



182 THE LAW STUDENT. 

part of our lord the King, shall then and there be commanded of 
them." As many as appear on this panel are sworn upon the 
grand jury, to the amount of twelve at tKe least, and not more 
than twenty-three, so that twelve may be a majority. Which 
number, as well as the constitution itself, we find exactly described 
so early as the laws of King Ethelred.— 4 Comm,, 402. 

According to the laws of the State of New- York, not more 
than twenty- ihree, nor less than sixteen, are sworn on the grand 
jury ; but still twelve must concur in finding the indictment. — 
2 R. S., 720. § 26, 36. 

It seems to me rather doubtful whether the Court did not pro- 
ceed too far in compelling disclosures from the grand juror. That 
he might be compelled to state whether the defendant testified as a 
witness before the grand jury, was undoubtedly correct — GreenL, 
288 — ^and perhaps the naked fact, whether he was prosecutor. — 
Huidekoper vs. Cotton, 3 Watts' Penn. Rep., 56. But whether 
he could be compelled to state at large in action for a malicious 
prosecution what the defendant testified to, is by no means so 
clear ; the current of authorities would seem to be against it. 

The Revisers in New- York have thought fit to reduce to the 
form of specific enactment, the extent to which the Court may 
go in compelling disclosures, and this case is not among the num- 
ber. In giving their reasons to the Legislature for this provision, 
they state that " the general oath of grand jurors in terms admits 
of no exception. That the jurors are very reluctant, and doubt 
the power of the Court to dispense with their oath." They then 
proposed, and the Legislature enacted, that in two cases only 
should they be required to testify. 

» 

L When the testimony of a witness, examined before such 
jury, is inconsistent and different from the evidence 
given by such witness before the Court. 
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2. And then in such case to disclose the 4estimony given be- 
fore them by any person, upon a complaint against 
such person for perjury, or upon his trial for such of- 
fence.^2 R. S., 721, § 31 ; see also 1 Oreenkaf, 287 ;. 
1 Ch. C. Law, 317. 
This section conforms to the decisions in the courts of Eng- 
land ; they have certainly not gone beyond it in extracting evi- 
dence from grand jurors. Vide People vs. Hulbert, 4 Denio, 
133. 



THESIS XI. 



PEOPA0ATION OF SLANDEB, ETC, 



INTRODUCTION. 

Coke reports several cases of slander in his learned volumes^ 
" upon the strong importunity," as he alleges, "of his friends resid- 
ing in Ireland, and in parts of England remote from the meridian of 
Westminster. These he thinks may serve to deter men from 
exposing themselves to actions for words ' which are but words,' 
on which process heavy costs and damages are often awarded, to 
the great hindrance and impoverishment of the speaker." — 5 Rqp.f 
20, ft. 

The general rules of law in slander are exceedingly plain ; 
but still so strong are the inducements to err in this particular, 
supplied by the angry passions, that the good intentions of my 
Lord Coke, and of numerous other sages of the law who have 
recorded the severe animadversions of the Courts upon this vice, 
have been quite ineffectual to control it. Such cases, therefore, 
continue to be reported, and serve at least as guides to the Bench 
in administering the law, but have long ceased to be be&cons to that 
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portion of the community which claims the liberty and license of 
speech, with its peril. 

This head of the law is of daily application, and the branch 
embraced in the following case of frequent occurrence. 



CASE. 

Chevalier vs. Brush. 
March Circuit, 1825.— Coram Bbtts, J. 

Case for slanderous words spoken by the defendant. Plea, 
the general issue, with a special notice, " that when he uttered 
the words he disclosed the name of the person from whom he had 
heard the charge, &c." 

The plaintiff's proof supported the defendant's notice, that the 
author of the slander had been thus disclosed. 

The plaintiff haying rested, 

Anthon, for defendant, moved a nonsuit, insisting that if the 
matter of the notice had been specially pleaded, the plaintiff, in 
taking issue upon it, would have been compelled either to deny 
the fact that such disclosure had been made, or to deny that the 
person named was the author of the slander. That the defendant 
was entitled to the application of this rule on his special notice, 
and the plaintiff having himself proved that the author's name 
was disclosed by the defendant, it was incumbent on him also to 
prove that the person whose name was thus disclosed, had not 
communicated the slander to the defendant ; and if he failed to 
do this, that he ought to be nonsuited. He cited Earl of North- 
ampton's case, 12 Rep., 132 ; Davis vs. Lewis, 7 D. & E., 17 ; 
Crawford vs. Middleton, 1 Do., 82. 
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Fay and Van Wyck, contra. 

Betts, J. — The rule in England is undoubtedly as the de* 
fendant contends. But it is not supported by any decision prior 
to the Revolution. The English rule, consequently, has no ob<- 
ligatory force here. This species of defence has been a subject 
of conversation on the Bench, and we think the English rule un- 
sound, and are not inclined to adopt it. Slander, so far from be- 
ing rendered harmless by the disclosure of a name, as the author, 
may in this way acquire additional weight, and be still more 
injurious to the subject of it. The defendant must proceed with 
his defence. 

The defendant, under the peculiar circumstances of his case, 
relied on the facts in his notice in mitigation, and having also 
assailed the plaintiff's moral character, there was a 

Verdict for plaintiff, six cents. 



COMMENTARY. 

" Thou shalt not bear false witness against thy neighbor," is 
the canon of the Almighty against slander, the meanest and most 
despicable of all the vices which degrade social life. Marked as 
it is, with the contempt and abhorrence of every good man, no 
punishment has yet been devised which does not (most unfor-* 
tunately) a^ravate the mischief, by affording opportunity to 
malice to perfect her evil work. The solemn tribunal^ the grave 
judge, the impartial jury, the formal public discussion, result in 
the infliction of a pecuniary penalty ; which the wrong-doer is 
either unable to pay, or the payment of which he fraudulently 
evades, while to the injured party the Court restores ^* a character 
tarnished by too much handling." 
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" The jewel best enamelled, 
Will lose its beauty, and though gold bides still 
That other's touch, yet other's touching will 
Wear gold." Shakspeare. 

The remedy then, to be effectual, must be preventive. The 
homely adage, " there would be no thieves if there were no re- 
cievers," applies in principle here ; " there would be no slander if 
there were no propagators of slander." It would seem then, that 
the whip of the law ought to be applied at this point. Instead of 
excusing the circulator, he ought to receive a double punishment. 
He by his officiousness gives to the originator of the slander, 
a boldness which he would never otherwise have possessed. 
How correct and beautiful is the picture drawn by the Roman 
poet, as well of the cowardice of the mean inventor, as of his 
boldness when countenanced by the reckless circulator. 

" Parva metu primo, mox sese attollit in auras 
Ingrediturque solo, et caput inter nubila condit." 

Virg. 

It was long understood to be the common law of England, that 
the retailer of slander was secure from punishment, if he dis- 
closed at the time he repeated the slander, the name of the author. 
This rule, in all its breadth, has the sanction of Lord Kenyon, 
one of the most rigid assertors of all common law doctrines. 
In Davis vs. Lewis, decided in 179(5 — 7 D. & E. 17 — ^he remarks, 
"if a person say that such a particular man (naming him) 
told him certain slander, and he did in fact tell him so, it is a 
good defence to an action, to be brought by the person of whom 
the slander was spoken." It will be perceived presently that 
the doctrine still has its roots in England, qualified, indeed, by 
the more improved morals of the day. 

Whatever may be the true rule of law on this subject, the 
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rule under consideration, is uniformly traced to the Earl of North- 
ampton's case, in the 10th year of James L This case is re- 
ported in 12 Rep., 132, and also in Sir F. Moore's Rep., 821. It 
was an information for scandalum magnatum, in the Star. Cham- 
ber, against Thos. Goodrich, gent.. Sir Richard Cox, knt., 
Henry Vamer, gent., Henry Minor, Sergeant of the Wagons, 
Thos. Lake, gent., and James Ingram, merch. ; it charged them 
with speaking and publishing of the Earl of Northampton, one 
of the grandees and peers of the realm, divers false and horrible 
scandals. These defendants being brought before the Court, 
the pleadings seem to have been ore tonus, and are thus de- 
scribed. Goodrich confessed the words, but to extenuate his 
offence, said that \ie was not the first founder, and he vouched 
the said Sir Richard Cox, who confessed, and to extenuate his 
offence, he vouched the said Yemer, who confessed, and to ex- 
tenuate his offence, vouched the said Lake, who confessed, &c., 
but said he had heard it from Sergeant Nichols, who, on his 
part confessed, and said he had heard it from one Spoket, who 
told him he had heard it from James Ingram, and said Ingram 
being examined, confessed, &c., and said he had heard it from two 
English fugitives at Leghorn. The Court seems to have been of 
the opinion that such a defence would be perfectly available in 
the case of a common person, but was not so where one of the 
magnates of the realm was assailed ; and all the defendants were 
punished by fine and imprisonment. 

This is a very good example of the manner by which wings 
are given to calumny, the weakness of its origin, and the rapidity 
of its progiess. Hence, it ought to have addressed itself to the 
moral sense of the Court, as a fitting case, to repress the itching 
tongue of the tale-bearer, instead of affording it protection. Per* 
haps, however, in justice, this censure must be spared, for it is 
very remarkable, that although continually referred to, this case 
13 
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is no atUhority, strictly and legally speaking, for the position for 
which it is cited. As to this, it is clearly an obiter dictum, dis- 
tinct indeed enough, but still without binding authority as sl pre- 
cedent in the law, for this was not the point before the Court ; 
the point ruled was, that in scandalum magnatum it was no de- 
fenee. 

It is not necessary, and would not be instructive, to trace 
this principle through the various cases, as it has travelled down 
to modem times in the English law. The latest case will be 
found to be an abundant commentary upon it, and will show its 
present position. In 1929, the case of McPherson vs. Daniels, 
10 Bam. and Ores., 263, brought the subject before the Court 
of King's Bench upon special pleading. The* plaintiff declared 
for slanderous words in his trade, spoken of him by the de- 
fendant. To this declaration the defendant interposed a special 
plea» that he had heard th9 words from one A, and that when he 
the defendant spoke and published them, he declared that he had 
heard them from said A. To this plea, the plaintiff demurred^ 
and the Court held that the plea was bad, because it did not 
allege that A had spoken the words falsely and maliciously, and 
also because he, the defendant, did not aver, that when he heard 
the words, he believed them to be tme, and further, that he had 
spoken them on a justifiable occasion. These qualifications, it is 
quite dear, while they profess to uphold the main proposition, do 
for all practical purposes deny it. 

Parke, J«, seems to me inclined to disapprove of the rule under 
any qualification. He insists that the Earl of Northampton's 
case is not law, so far as regards the general propositjpn. '' I am 
of opinion," he says, '' that the latter part of the 4th Resolution in 
Lord Northampton's case, cannot be law. In the first place, the 
12 Rep. b not a book of any great authority. It is said by Mr. 
Hargrave, 1 1 St. Trials, 30, to be of small authority, being not 
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only posthumous, but apparently nothing more than a collection 
from papers neither digested, nor intended for the press by the 
writer. And Mr. Sergeant Hill, in his copy, refers to p. 18, 19, 
as showing that 12 Rep. was not fit to be followed. Referring 
to the proposition supposed to be maintained by that case he 
says : " I think that upon no principle can such a gehieral position 
be. maintained, that the repetition of a slander is universally law- 
ful, if the party, at the time he repeats it, mentions the name of 
the author." Littledale and Bayley, the other judges sitting in 
the cause, seem somewhat embarrassed by the countenance 
Northampton's case had received from former judges, and seem 
inclined to treat it with respect, but at the same time to get rid 
of it by qualifications. Bayley, J., remarks : '' Lord Northamp- 
ton's ca3e was undoubtedly mentioned without disapprobation by 
Lord Kenyon, a man of a very powerful mind, acute discrimina- 
tion and great learning; but whatever respect I may feel for the 
memory of that noble and learned judge, I cannot carry that 
respect so far, as to surrender my own judgment." He then 
criticises the case, and concludes that the general proposition 
supposed to be established by it, " that when the party in truth 
heard the report, and gave up his author when he repeated it, he 
may plead this as a justification," cannot be supported as law ; he 
and the whole Court however, while censuring its generality, 
finally adopt the case with this qualification, that the party be- 
lieved the slander to be true when he uttered it. And the gene- 
ral rule is then laid down by the whole Court, that a man cannot 
by law justify the repetition of a slander, by merely naming the 
person who first uttered it ; he must also show that he repeated 
it on a justifiable occasion as well as believed it to be true. 
Thus stands the law of England at present. — Cook's Law of 
Defamation^ 150. If the student inclines to pursue this matter 
further, he will find in Mr. Starkie's Treatise on Slasder, a 
pretty full chapter on the subject. — 1 Starkie, ch. 14. 



192 THE LAW STUDENT. 

I do not think the supposed doctrine in the Earl of North- 
ampton's case has been ever received, in any Court of the United 
States, with any manner of favor. Whenever it has arisen, it 
has been either reluctantly yielded to as authority, censured, qua- 
lified, doubted,, or entirely repudiated. The Supreme Court in 
the State of New- York, in Dole vs. Lyon, 10 Johns., 461, seem 
to reject it utteriy. That indeed was a case of libel, in which it 
seems well understood thai there is no precedent for such defence. 
It is clear, however, from the perusal of that case, that Kent, Ch. J., 
and probably the whole Bench, then composed of very able judges, 
was prepared to discountenance the defence entirely, both in 
written and verbal slander. The reasoning of the Chief Justice, 
in giving the opinion of the Court, applies to both ; he considers 
the slanderer and the propagator of the slander alike guilty, and 
extends a broad shield of protection over ind|ividual character 
resting the law upon high moral grounds. He adopts the lan- 
guage of the Court in King vs. Pain, Mod., 168 : '' All persons 
who concur and show their assent or approbation to do an un- 
lawful act, are guilty ; so that murdering a man's reputation by 
a scandalous libel, may be compared to murdering his person, 
and if several are assenting and encouraging a man in that act, 
though the stroke was given by one, yet all are guilty of homi- 
cide." " The same principles," says Kent, Ch. J., " which are here 
applied to public libels, are applicable to private calumny. Indi- 
vidual character must be protected, or social happiness and do- 
mestic peace are destroyed." Still, however, although the indi- 
cations here are strong, this is not a direct adjudication on the 
point; the case before the Court being libel, and there being 
an acknowledged distinction in this particular between written 
and unwritten slander. The cases, however, of Massen vs. 
Weeks, 4 Wend., 659, and Inman vs. Foster, 8 Wend., 602, come 
nearer to such authority, and perhaps may be considered as sufB- 



PROPAGATION OF SLANDER. 103 

ciently establishing the rule, as expressed in the marginal note to 
the last case, that in slander it is no defence, nor can it be given 
in evidence in mitigation of damages, that the defendant at the 
time of the speaking of the words gave the author, and was in 
fact told by another, what he uttered against the plaintiff. 

The fluctuation in the American Courts is pretty correctly 
set forth by Mr. Wendell, in his Note to the 14th chap. Starkie 
on Slander ; he thus states the result of his researches : " The 
rule as it prevailed in England, was adopted in its full extent in 
South Carolina, in Miller vs. Keen, 2 McCord, 285. In Penn- 
sylvania it was at first held, that giving up the author was prima 
facie a good defence, but allowing the presumptive evidence to 
be rebutted by proof of malice. — ^Bums vs. McConcklin, 2 P. A. 
Brown, 79, and Hatch vs. Ringgold, 3 Yeates, 508. This doc- 
trine was subsequently modified in that State, by allowing the 
defendant, in mitigation of damages, to prove that what he had 
uttered he had been told by another, although the author of the 
slander was not named at the time of speaking the words (Ken 
nedy vs, Gregory, 1 Binn., 85) ; and by permitting it to be proved 
that the defendant had not devised the slander, &c. — ^Morris vs 
Duane, 1 Binn., 91. In Connecticut it was held, when the que3- 
tion first arose, that the giving the name of the author, at the 
time of speaking the words, was available in mitigation of da- 
mages (Leister vs. Smith, 2 Root, 24) ; but subsequently, it was 
held that such evidence should not be received, even in mitiga- 
tion. — 2 Root, 168 ; 4 Conn. 408, " Treat vs. Brownrig." 

In Maryland and Virginia, and in several other States, the 
point does not seem to have been subjected to judicial action, so 
far as my researches have extended. The latest case in the 
United States, which I have been able to find, is Scott vs. Pee- 
bles, in the High Court of Appeals of the State of Mississippi, in 
1844 ; there the Court, commenting on the rule in Northampton's 
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case, say : " It certainly does not altogether command the sanc- 
tion of reason, but we are not called upon, in this instance, to 
declare a general disapprobation of it. The reason on which it 
is founded, shows the extent to which it will be allowed. It is 
said to constitute a valid defence, because it gives the injured 
party redress, by pointing out to him a responsible author of the 
slander." In the case then under consideration, the author refer- 
red to was a resident of North Carolina, and consequently not 
within the jurisdiction of the Court ; and it was held, " that the 
slanderer could not be permitted to shield himself behind the 
name of a person not within the power of the Court, inasmuch 
as the injured party would be in such case without remedy." 

Upon the whole the rule is under a heavy cloud, and is also 
almost destroyed by qualifications and exceptions, both here and 
in England. The good sense of the whole matter and the fallacy 
of the rule is, I think, well expressed by Kent, Ch. J., in Dole vs. 
Lyon, 10 Johns., 447 : " Words of slander, with the name of the 
author, may be repeated with a malicious intent, and with mis- 
chievous effect ;" and again, by Savage, Ch. J., in Inman vs, Fos- 
ter« 8 Wend., 606 : "The slander may derive all its force from the 
character of the person who repeats it, and the author may be 
utterly irresponsible." Hence, then, the fair logical corollary, 
that sound morals and social peace concur in the conclusion, 
that it would be most wise to abolish all distinction between 
the tale-framer and the tale-bearer, and to leave the heavy hand 
of the law to deal with them alike. 

In this way only can that corrupt tendency of the human 
heart be controlled, which caused old Kempis to exclaim, ** Saepe 
malum, proh dolor ! facilius quam bonum de altero et creditur et 
dicitur : ita sumus infirmi." — Kempis, Im. Christi, cap. 4. 



THESIS XII. 



DIBTmCT TRIBtrNAM OF LAW AKB EQUITY : FEIGNED ISSUES, 
ETC. : PEAOnCE AT MBI PMUS ON FEIGNFJJ ISSUES. 



INTEODUOTION. 

A SYSTEM of laws is valuable only so far as it admits of perfect 
practical application. It is of very little importance how at- 
tractive it may be in theory, if it fails of its object when applied 
to the great purposes of civil government. 

In the United States of America the experiment of written 
constitutions, changeable at the ever-fluctuating will of the people, 
has been more extensively made than in any other part of the 
world ; and as these for the time express the fundamental law, 
and are built on theory, the remark is particularly appropriate here. 
In the State of New- York an innovation has been in this way 
introduced, which, in the judgment of many wise men, will be pro- 
ductive of great mischief, because as they think it must necessarily 
fail in its practical application. The measure alluded to is the 
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union of law and equity in the same tribunal. It is not objected 
to, on account of any incongruity in the two systems, for it is 
admitted they perfectly harmonize ; but because it is and always 
will be a task beyond the power of any single Judge, or Bench of 
Judges, to administer both distinctly and conjointly, except to an 
extent so limited as to be useless in a great community, it is true 
that the experiment has been made under the Constitution of the 
United States ; but it is also true that the double duty has, even in 
the large States, been required within such narrow boundaries, as 
to leave it to the present day an almost untested experiment. The 
wisdom of England, in this particular, seems more worthy of imi- 
tation ; there the four great systems of law, the Common law, the 
Equity law, the Admiralty law, and the Ecclesiastical law, are 
harmoniously administered as distinct systems in distinct tribu- 
nals, thus insuring competent learning and promptness of opera- 
tion by division of labor, and the exclusive application of a compe- 
tent Bench and Bar to each distinct branch. The union of common 
law and equity in one and the same tribunal, cannot indeed oblit- 
erate the distinctions between them ; but still it has a tendency to 
confuse them, by calling for too great an application of individual 
mind to subjects which are better understood when kept distinct. 
We are justly proud of our descent from the great Anglo- 
Saxon branch of the human family, and claim for it precedence 
in arts and arms, among the nations ; but in this instance, we 
have now departed from the example which the experience of our 
forefathers has consecrated. The courts of law and of equity, 
the ecclesiastical and admiralty tribunals, are all found in Eng- 
land moving within their distinct spheres, and the world cannot 
produce a more perfect practical system. They are never in con- 
flict, but on the contrary, borrow aid from each other. It is to 
be feared that we have in this particular sacrificed too much to a 
spirit of adventure. 
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The following cases are examples of the aid harmoniously ex- 
tended by courts of law to courts of equity, and at the same time, 
afford opportunity for comment on important principles. In some 
of the States, where the division is still wisely retained, they may 
be in their peculiar features of direct utility, while the general 
doctrines discussed are of universal interest. 



SECTION I. 

CASE. 

John Doe vs, Richard Roe. 
June Circuit, 1823. — Coram Edwabds, J. 

This was a feigned issue from the Court of Chancery. The 
issue as stated on the record was, " whether the wife of A. B., 
after her intermarriage with him, had committed adultery with 
C. D." 

After proof of the fact of adultery, the plaintiff rested the 
case. 

Price, for the defendant, contended that the plaintiff was 
bound to prove an actual marriage between the parties, that 
there could be no adultery where there was no marriage, and as 
this therefore made part of the technical definition of adultery, 
and as the jury were to pronounce whether there had been adul- 
tery or not, this fact became essential as part of the plaintiff's 
case. 

Edwards, J. — The intermarriage of the parties is admitted by 
the form of the issue. 
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COMMENTARY. 

The " civil law" the term usually applied to the mixed code 
of Imperial Rome, has in some form subjected to its sway all the 
nations of Europe, England alone excepted. There, a rival sys- 
tem has grown up under the name of " common law," which for 
flexibility, comprehensiveness, and wisdom, is in general not in- 
ferior to the Roman, and in many particulars much its superior. 

With the spread of the Saxon race, carrying with it the " com- 
mon law of England " as its birthright, the " Imperium sine fine -' 
of the poet may at no distant day shift its sceptre. The absence 
of a written code, is the distinguishing feature of the '' common 
law," and to this it must owe its permanency. To codify is *to 
destroy. 

Courts of law, and courts of equity according to law, are pe- 
culiar to this system, and mutually aid each other in its adminis- 
tration. 

The Romans, in the judicial functions of the Praetors, had 
something of this nature, but marked with that arbitrary charac- 
ter which the common law eschews. Chief Baron Gilbert recog- 
nizes this source of the English system by the title of Lex Prae- 
toria, which he gives to his treatise on this subject. 

The courts of equity of the common law are not above the 
law, but are constrained to as strict ab observance of it as the 
courts peculiarly devoted to its administration. — Manning vs. 
Manning, 1 John. C. R., 529. The tribunals of the Praetor came 
near in theory to the " arbitrium boni viri," undertaking and pro- 
fessing to soften the rigor of the "jus civile " so that it might har- 
monize with the " equitas " {Butler HorcB Jurid., p. 43, &c.) ; 
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and hence, being bound by no precedent, this magistrate has 
been charged with usurping the legislative power with his edicts, 
and overthrowing the jus civile by his artifices. — MackeMey, In- 
trod. p. 23, and notes. 

Courts of law are presumed to possess in the vivft voce exam- 
ination of witnesses, and in the important institution of the trial 
by jury, a peculiar adaptedness to the investigation of facts ; and 
hence, although the courts of equity have the power and may de- 
cide the facts if they please, yet in many cases it is found more 
satisfactory to use the courts of law for this purpose. 

The same rule exists with regard to questions of law. The 
courts of equity in England habitually take the opinion of the 
common law judges on questions arising under that law, which 
binds both tribunals {Ram. on Legal Jud,, 213), and of which 
the judges of the common law are deemed emphatically the de- 
positories. This particular practice (I do not know for what 
reason) has not been adopted in any part of the United States. 

In England the matters involved in several of the cases affect- 
ing the contract of marriage, and here introduced, would not form 
the subject of a feigned issue^ nor would the cases themselves be of 
equity cognizance ; they would fall under the jurisdiction of the 
ecclesiastical courts, which tribunals however could not dissolve 
the contract, but would merely apply ecclesiastical censures pro 
salute animse. The same matter is commonly acted upon, inci- 
dentally, in the courts of common law in England, in actions 
for criminal conversation, and upon the finding of the fact by the 
jury, the marriage contract is dissolved by Act of Parliament. 
The cases here reported are under a special statute of the State 
of New- York (2 R. S. 146), which Authorizes the court of equity 
to dissolve the contract, on 'the finding of such fact by the jury 
under a feigned issue. They are still fair examples of the ordina- 
ry action of that coyrt on disputed facts. In the present case, the 
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reasoning of the counsel for the defendant was undoubtedly 
sound. An actual marriage, disturbed, being implied in the 
charge of adultery, proof of such marriage would be essential ; 
but this was clearly not the question sent down by the Court 
for investigation, nor contemplated by the statute. The decision 
of the judge was acquiesced in, and was certainly correct. The 
Chancellor was satisfied in relation to the fact of marriage. The 
violation of that contract was the matter in dispute. 



SEOTION II. 

CASE. 
John Dob vs. Richard Roe. 

This was an action directed to the Supreme Court by the 
Chancellor, " to determine whether a certain paper writing pur- 
porting to be the last will and testament of one Murtagh, and 
proved before the Surrogate of the City and County of New- 
York, was his last will and testament." 

The document in controversy related to personal property 
alone. 

The plaintiff offered in evidence the probate of the said will, 
and contended that it was not only evidence in the case, but con- 
clusive on the issue. That if the defendant had intended to con- 
test the will, he ought to have appealed to the Court of Probate 
from the Surrogate's decision, and from thence to the Court of 
Errors. 

D. B. Ogden and Bogardus, for the defendant, contended that 



PRACTICE AT NISI PRIUS ON FEIGNED ISSUES. 201 

the probate was altogether inadmissible under the issue for any 
purpose. 

Edwards, J. — ^In all ordinary cases the probate of the will is 
sufficient proof, but in this case I must be governed by the pre- 
cise issue sent down for trial, which is, ^ whether the paper writ- 
ing proved before the Surrogate, is the last will, &c. ;" under this 
issue the probate is not admissible as evidence at all. 



COMMENTARY. 

This, with the preceding case, involves the practice on a 
feigned issue at the trial. 

These issues, it will be observed, are ordered by the Court of 
Chancery, to ascertain some doubtful fact after the cause has pro- ' 
gressed and developed itself before that tribunal. This may oc- 
cur at various stages, and sometimes so late even as at the hear- 
ing. Hence, it necessarily happens that by admissions in the 
pleadings, or by proof in the cause, many facts bearing on the 
issue are conceded or established. — 2 Dau. Pr., 732 ; Althorp vs. 
Comstock, 2 Paige, 482. In framing the issue, due regard is al- 
ways had to such matters, and special directions are given, bind- 
ing the parties to the proper admissions, which may be i\ecessary 
to bring before the jury, without embarrassment, the doubtful 
question. 

The settling of the issue is consequently a matter of great im- 
portance, and is done under the superintendence of the Chancellor. 
By this, the judge who presides at the trial of the issue is espe- 
cially governed. 

The issue in this case seems not to have been prepared with 
exact technical accuracy. The object probably was to ascer- 
tain whether the testator was of sound disposing mind when he 
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made his will, and this was consequently intended as a direct 
issue on his sanity. The form, however, seems fairly to have 
opened the door to the experiment made by plaintiff's counsel, 
which was no doubt logically correct. The presiding judge 
brought the matter back to its proper terms, and gave the true 
interpretation to the issue. He had nothing to do with any other 
remedy, by appeal or otherwise, to which the parties might have 
resorted. The propriety of the issue had been determined by the 
Chancellor. This pointed out to the judge his precise duty. The 
effect to be given to the finding of the jury, was a subject entire- 
ly for the consideration of the Court directing the investigation. 

In all particulars, not precisely controlled by the directions 
in the order, the course of proceeding in trials at common law 
must be necessarily observed on the trial of the issue ; the Court 
%of Chancery in this way, avails itself of the peculiar machinery 
of a Court of Common Law, which is deemed best adapted to 
the investigation of doubtful facts, and consequently, this it is 
expected will be rigidly applied. 

This holds good undoubtedly with reference to all things 
connected immediately with the investigation. There is some 
doubt how far it applies to the necessary precautionary steps 
for the correction of error. 

In the case preceding this, the counsel for the plaintiff thought 
fit to submit to a nonsuit ; the counsel for the defendant consid- 
ered this act inconsistent with the object of the issue, which re- 
quired a return of facts for the information of the Chancellor. 
The presiding judge, however, allowed this course, assigning 
perhaps not the right reason. He knew judicially, that the 
issue had been directed by the Chancellor, and the better rea- 
son would have been, that the plaintiff, who had charge of the 
issue, must guide it according to his discretion as in any ordi- 
nary case. 
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It would seem that the course pursued in this instance was 
prudent and proper, supposing, as was probably the fact, that the 
plaintiff had been surprised by the course of the trial, and had a 
reasonable prospect of making a stronger case at a future day. 

This course has the very high sanction of Lord Hardwicke, 
who refused to grant a new trial upon an issue ordered by the 
Court of Chancery, for this» among other reasons, that' the 
plaintiff had not submitted, when surprised, to a nonsuit, but 
had allowed a verdict to pass against him. The case was as 
follows :* 

An issue had been directed, to ascertain whether the com- 
plainant in a suit in equity had given a mortgage to the defendant 
in the suit. — ^Richards vs. Symes, 2 Alk., 819. The testimony 
of a principal witness for the plaintiff at law was impeached, 
not on the general ground of bad character, but collaterally, on 
the ground as is stated in the case, " that he was not in England 
at the time he swore to the fact." 

The objection is not very clearly stated ; perhaps it involved 
the averment that the testimony was supposititious. At all events, 
the fact it established was fatal. The plaintiff was taken by 
surprise by this evidence. He was prepared to sustain the gen- 
eral character of the witness, but unprepared on the collateral 
issue. A verdict passed against him, and the matter that weighed 
greatly with the jury was this impeachment of the principal 
testimony. Upon a motion for a new trial Lord Hardwicke 
refused to allow it, remarking on this branch of the case, *' there 
is another reason that weighs with me : if the case had been 
better made out, I should not have inclined to grant it, because 
it was in the power of the plaintiff to have been nonsuited ; 
for if the counsel had been of opinion that there was evidence 
that they were not apprised of, and too strong for them to encoun- 
ter, they might have advised him to suffer a nonsuit, and then 
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he might have come back to this Court for new directions, 
which would have ordered another issue at law, notwithstanding 
the nonsuit." 

From this it would seem that the better course is to submit 
to a nonsuit, and petition the Court for a rehearing on a new 
issue, on special facts to be disclosed. 

How far it is advisable or correct, to take formal exceptions 
at such trials, according to the usual practice of courts of law, 
has been questioned. 

Upon the trial of certain issues, out of the Court of Chancery, 
before Lord Ch. B. Lyndhurst, the counsel for the plaintiff be- 
ing dissatisfied with the directions given by the Lord Ch. B., in 
point of law, tendered a bill of exceptions, which was signed and 
allowed by the judge. Sir John Leach, the Master of the Rolls, 
considered that no bill of exceptions would lie in such a case, 
and that an application ought to have been made to him for a 
new trial of the issues (he having ordered them) ; the parties, 
however, deeming it expedient that the question of law should 
be brought before the Exchequer Chamber upon such bill of ex- 
ceptions, the objection to it was waived, and the bill was argued 
at large in the Exchequer as in ordinary cases. — 2 Comp. & 
Mees, 284. 

On this point we have thus the opinion of two very high 
authorities in equity in direct conflict. The point is an import- 
ant one, inasmuch as it draws the case directly from the Court 
of Chancery to the Courts of Common Law in the course of 
appeal. I confess I incline strongly to the opinion of Lord 
Lyndhurst. 

L Because the statute gives the right to a bill of exceptions 
in all trials by jury without distinction. 

2. Because the adjudication of the courts of law on a matter 
of law, in the course of such investigation of facts, in aid of the 
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Court of Chancery, seems to be a necessary part of such investi- 
gation, and must greatly control it. An error in law may lead 
to a disastrous result as to the fact, and such error it would 
seem lean be best corrected in those tribunals to which courts of 
equity are equally in the habit of applying for aid in this 
respect. 

It would seem, therefore, that the trial of issues thus ordered, 
is guarded by all the defences secured to trials by jury at com- 
mon law. 

The motion for a new trial when the verdict is supposed to 
be against the evidence, the Court of Chancery reserves to itself. 
Althorp vs. Comstock, 2 Paige, 482. That Court is quite as com- 
petent, and perhaps more competent to decide whether any fur- 
ther controversy as to the facts should be allowed. 

By the recent Code of Procedure in the State of New York, 
some formal innovations have been introduced on the subject, 
leaving the law, however, untouched. The names of the real 
parties are to be used, the form of a wager is to be discontinued, 
and the order directing the issue is to state the question distinct- 
ly and plainly. — Code Proc, Tit. 1, § 65, Part 2. 
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THESIS XIII. 

CERTAINTY OF THE LAW : BINDING FOBOE OF AUTHOBI- 
TEES: ADVOCAOr: SOCIAL AND PBOFESSIONAL CONFI- 
DENCE^ ETC. 



INTRODUCTION. 

The following case leads to the consideration of two very im- 
portant features peculiar to the law of England, and the kindred 
systems derived from it. 

I. The inviolability of professional confidence. 

II. The degree of certainty which may attach to professional 

advice. 
The functions of the judge and of the advocate are distinct, 
and to the end that justice may be purely administered, must be 
kept so. If the judge invades the province of the advocate, im- 
partial justice is not to be expected ; if the advocate, on the 
other hand, assumes the duty of the judge, nothing but confusion 
and error can ensue. Their fields of view are as difierent as 
their functions. Many very excellent persons, not adverting to 
this plain distinction, abhor advocacy, as they term it, as some- 
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thing positively iniquitous, involving, as they fancy, the indis* 
criminate defence of right and wrong. 

This duty, on the other hand, is deemed in the law of Eng- 
land essential to justice ; and therefore, to make it effectual, the 
suitor is encouraged to deposit with his counsellor his own pe- 
culiar and separate view of the case, so that this may be pre- 
sented in return, for the consideration of the Court, in all its 
one-sided strength. Now, to enable the counsellor to do this, 
there must be the most unrestrained intercourse with the client ; 
and to produce this intercourse there must be a full conviction 
that the secrets so .confided cannot be wrung by any human 
power from the breast to which they are so intrusted. 

This is the foundation of the privilege of counsel in this par- 
ticular, or rather, of the privilege of the client with regard to his 
counsel. The client then, in his communication with his coun- 
sel, is left by the law perfectly free, because secure from all 
possible exposure. 

The certainty and accuracy of the advice he may receive, 
will depend on several considerations, which regard as well the 
counsel as the client : 1st, on the truth of the case, which condi- 
tion rests upoti himself; and 2d, on the accurate application of the 
proper rule of law, which of course depends upon his counsel. 
The uncertainty of the law is so often asserted, that by many it is 
deemed an inseparable quality, and with such persons the term is 
one of reproach; There is, however, in reality, no uncertainty 
whatever in the law. It is indeed a science of great compass and 
difficulty, demanding the exercise of the strongest powers of the 
mind; but still in itself it is as certain as truth. It is no doubt 
often disturbed l^ the action of feeble ininds, and these disturb- 
ances create the assertion ; and as weaker minds are, in the econ- 
omy of nature, in the majority, such disturbances are of suffi- 
ciently frequent occurrence to justify the remark, and to excuse 



CERTAINTY OF THE LAW. 209 

its transfer to the law itself. The law of England ought to 
be the least obnoxious to this charge of uncertainty ; for it i» 
worthy of note, that it has placed withiif the reach of ordinary^ 
intellect a much larger amount of the elements of certainty 
than any other system. These elements are the reported deci- 
sions of the Courts, which are, in the scale of certainty, of much 
greater value than the sentences of a code. "No code can pro- 
vide for all specific cases, or be so constructed as to exclude future 
expositions. With glosses and explanations, the simplicity of the 
code attains the circumstantiality of case and precedent, and in 
the same proportion as it does so, becomes more certain." On 
the other hand, "the reported decisions — ^professedly resting 
upon some principle of law or equity in cases occurring in actual 
practice, with the full benefit of argument on both sides upon 
propositions involving immediate loss or benefit to each party, 
followed by a decision of the judge, pronounced with a full sense 
of responsibility, and a perfect consciousness that, if erroneous, it* 
may be reversed on appeal — possess a practical value, which, 
compared with the provisions of the best constructed code,* is 
boundless f the " difference between the two is like that between 
truth and fiction."— 4 Law Rev,, Pt, 7, p. 85. 

Hence the tenacity of lawyers for cases in point, and hence 
also the conceded certainty of opinions thus fortified,.a certainty 
superior, rationally considered, to the responsa prudentum of the 
civil law, pronounced not by Courts, but by lawyers, favored in 
their station by imperial power. — Taylor's Summ. Rom, Law, p. 
104. 

Nevertheless, after all this commendation of the law, it must 
be admitted that much uncertainty does indeed attend legal 
controversy, and that the suitor often mourns over an opinion 
unsustained by the result. The fault, however, is not in the 
law, where competent learning is found in the counsellor; the 
mischief lurks in the statement of facts. 
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CASE. 

John Doe t;^. Richard Rob. 

This was an issue directed to the Supreme Court from the 
Court of Chancery, upon a bill filed for a divorce a vinculo, to 
ascertain whether Degers, the husband, had committed adultery 
during the marriage. 

The bill, and the issue framed on the bill, charged the adul- 
tery " with A. B., and with divers other females unknown, &c." 

The plaintiff offered no evidence of adultery with A. B., but 
offered to show adultery with others, and relied on Germond vs. 
Germond, 6 Johns. Ch. Cases, 347. 

Edwards, J. — The testimony is admissible, on the authority 
of the case cited. 

In the progress of the trial, the confession of the husband that 
he Jiad committed adultery, was offered in evidence in connec- 
tion with circumstances tending to make out that fact, and the 
Court ruled that such confession, in connection with other facts, 
was admissible evidence to go to the jury. 

The plaintiff, in offering circumstantial proof, called the hus- 
band's physician, and asked hjm whether he had not attended 
him during his marriage, and whether his disease was not the 
venereal disease. The physician appealed to the Court to decide 
whether he could be compelled to answer where his employment 
was confidential. 

Edwards, J. — You must answer. 1 know of no privilege 
extending to such a case. 

Verdict for plaintiff. 
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COMMENTAKT. 

Decided cases, or " authorities," as such cases are commonly 
called, constitute a very important component part of the com- 
mon law of England ; and, although it is the province of judges 
" jus dicere," and not " jus dare," still it must be admitted that 
in this way they exercise, to a very great extent, a quasi legisla- 
tive power. Under certain circumstances, their declarations of 
the law become as binding as a positive statute, upon subsequent 
judges ; and if found inconvenient, or of dubious accuracy, in 
many instances require the interference of the Legislature to 
correct them. 

It is believed that this is peculiar to our system, and is the 
natural result of the dominion of the common law. The im- 
perial rescripts, and the responsa prudentum of the civil law, 
may bear to this some remote analogy, but they are nevertheless 
radically dissimilar. — Mackeldy Int., 23. Here, therefore, as in 
every other part of the common law, we find the ^impress of 
rational freedom, which is absent from the Roman code. 

To settle clearly, however, when such cases shall be deemed 
binding authority, is quite an interesting subject ; and has been 
treated with much ability and research by Mr. Ram, in his valu- 
able and original work on " Legal Judgment." 

'' Stare decisis" is the wise rule which is the parent of much 
that is fixed and valuable in the law ; and so strongly is this 
riveted in our legal system, that a learned Master of the Rolls 
has, with approbation, declared ** that the error of great judges, 
acquiesced in by a succession of judges for a series of years, 
ought to be adhered to." — Clernell vs. Lewthwaite, 2 Vez., jr., 473. 
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This rule is at the root of all authority, and is applied only in 
those cases which have received the sanction of time, and the 
approbation and adoption of a line of judges. 

It will be remarked, that the first point raised in the case in 
the text, was disposed of by the presiding judge, upon Che autho- 
rity of the case of Germond v$, G^ermond, then recently decided 
by Chancellor Kent. 

This was the only decision on the point, and the judge at 
nisi prius, investigating facts under the feigned issue, ancillary to 
the Court of Chancery, acted discreetly in abiding by it. But a 
single case is the weakest foundation for " authority." One deci- 
sion may not be a binding authority, if the principle or the reason 
on which it is grounded, or some other case, makes it defective. 
In an after case, the soundness of the earlier decision may be 
inquired into*; and if, on examination, it is in the mind of the 
Courf thought to be unfit to stand, it is allowed to reject that 
decision as a binding authority. — Ram., 222. 

The subsequent history of the case of Germond vs. Germond, 
and the mischief which resulted from an adjudication apparently 
liberal and just, led a learned successor of Chancellor Kent to im- 
pose a very, important restriction upon it, and so far to control its 
authority. The vagueness of the charge of adultery in that case, 
opened the door to a wicked conspiracy, accompanied by perjury, 
by which an innocent party was well nigh overwhelmed, and led 
Chancellor Walworth, in revising that case, to establish the rule, 
" that where the party is averred to be unknown, this averment 
shall be accompanied by a statement, with reasonable certainty, of 
the time, place, and circumstances under which the adultery was 
committed ;" the learned Chancellor very correctly remarking, 
'' that neither party has a right to make such charge against the 
other, on mere suspicion, relying on being able to fish up testi- 
mony before the trial, to support such allegation." — Wood vs. 
Wood, 2 Paige, 113. 
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This, therefore, presented a suitable occasion to interfere 
with and control a solitary case, and is a good example of such 
control. 

The second point ruled in the text, requiring more than the 
confession of the party to establish the fact of adultery, is fairly 
to be deduced from the statute of the State of New- York, which, 
after such confession, still requires one of the Masters of the 
Court to take proof of the facts, and to report the same to the 
Court, with his opinion thereon. — 2 U. S., 145, § 39. The con- 
fession consequently cannot be shut out, but it is deemed impoli^ 
tic to rely entirely upon it, and therefore it is required to be sup- 
ported by strong corroborative proof. This provision being of a 
local character, does not admit of comment.— Johnson vs. John- 
son, 4 Paige, 463 ; Betts vs, Betts, 1 Johns. Ch. C, 199. 

The third point brings us to a subject of great interest, the 
sacredness of confidential communications. 

Every generous mind revolts at the idea of violating the 
obligation resulting from such communications, and by com- 
mon consent such violation brands the faithless party with ex- 
treme odium and disgrace. This is a rule of conduct even in 
minor morals, but of most controlling obligation where the inte- 
rests of life, liberty or property are involved, and especially so 
where the institutions of the country make such confidence ne- 
cessary for the protection of those important rights. That the 
law should coerce a breach of such obligations, and compel a 
party to cover himself with disgrace, under the pain of heavy 
penalties for disobedience, seems to be the introduction of a 
species of torture, worthy only of the daA ages. 

The common law, being truly the perfection of reason, does 
not in my judgment sanction any such rule. It must be ad- 
mitted, however, that a different opinion prevails in England, 
but it seems to be yielded to with great reluctance, and rests 
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upon a feeble foundation. The most obnoxious rules on this head 
are derived from criminal cases, which in the judicial history of 
England will be found to have produced, of all authorities, the 
worst. 

The professional confidence necessarily reposed by the client 
in his legal adviser, is at the present day, after some conflict, 
secured in its most extended sense from all invasion. — 3 Starkie 
on Ev., p. 395; Taylor vs. Foster, 2 Car. & P., 195; Jackson 
vs. French, 3 Wend., 337 ; Foster vs. Hall, 12 Pick., 89. Indeed, 
if such communications were not protected, the business of life 
would come to a stand. It is held, however, in England, that all 
other professional persons, whether physicians, surgeons, or di- 
vines, are bound to disclose the secrets which have been reposed 
in them in the practice of their professions, when called upon 
to do so for " the purposes of justice." — 3 Starkie on Ev., 396. 

" The purposes of justice," are the talismanic words which 
have in England established this rule, so far as it may be deemed 
there to be established. The public safety is the first law, and 
perhaps in cases where this is in danger, all confidence may be 
rightly invaded; but to draw from extreme cases, a rule to 
govern the ordinary transactions of life, is irrational. Such 
cases may safely stand as exceptions, but ought not to be the 
parents of general rules. 

That a confidential friend may be coerced to disclose secrets 
supposed to be as safe with him as with the depositor, from 
whom the law has no power to extract them, the sad case of 
Lord W. Russell is given as an authority. In replying to coun- 
sel who in a civil case had urged such confidence on the Court 
as inviolable. Lord Kenyon remarked: "If the privilege now 
claimed, extended to all cases and persons. Lord W. Russell died 
by the hands of an assassin, and not by the hands of the law ; 
for his friend Lord Howard was permitted to give evidence of 
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confidential conversations between them. If the privilege ex- 
tended to such a case, it was the business of the Court to inter- 
fere, and prevent the evidence being given." Lord Kenyon, 
however, while citing the proceedings of the Court in that case 
as tacitly admitting the doctrine, is constrained to give the pop- 
ular comment of the day, which seems to stamp its invalidity at 
common law: he remarks, ''All good men indeed thought he 
should have gone almost all lengths rather than have betrayed 
that confidence." — Wilson vs, Rastall, 4 D. & E., 758. 

This in the learned judge is rather yielding to supposed au- 
thority, and that too of a very weak character, than an an- 
nouncement of the suggestions and conclusions of his own hon- 
orable mind. 

Butler, J., in the same case expresses in more unqualified 
terms his dissatisfaction with a rule, to which he nevertheless 
feels constrained to yield : he remarks, '* It is indeed hard in 
many cases to compel a friend to disclose a confidential conver- 
sation, and I should be glad if by law such evidence could be 
excluded. It is a subject of just indignation, when persons are 
anxious to reveal what has been communicated to them in a 
confidential manner." — lb. 

This branch of the subject, viz., voluntary confidence reposed 
in a friend, seems most difiicult to bring under any general rule. 
The mind is immediately embarrassed by the consideration of 
cases of an apparently honorable and innocent character, and of 
those of confidence reposed for the perpetration, or after the per- 
petration of crime, and yields, from the pressure of the latter, to 
the necessity of general coercion. This embarrassment may be 
relieved by the consideration, that in the last class of cases to re- 
ceive the secret is the disgrace, and there may be merit arising 
out of paramount duty in disclosing it. At all events, the coercion 
of the law in such contingencies is not so revolting. On this 
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head but one rule can be insisted on, that the law must not co- 
erce a disclosure, when such disclosure will necessarily disgrace 
the party making it in the eyes of all good men, and destroy his 
own self-respect. 

When the confidence however is of necessity imposed, as 
in the case of the penitent, taught by his religion, when seeking 
for spiritual consolation and guidance, to repose in the bosom 
of a minister of his faith secret things known only to himself 
and his Creator; or when to the medical adviser the sanctu- 
ary of domestic privacy is necessarily opened, to enable him to 
exercise his functions, it seems impossible that any sound mind 
can for a moment doubt, whether the disclosure of such secrets 
can be rightfully coerced by any human law. It is held, how- 
ever, in England, that this may be done, and yet with manifest 
evidences of revolt. In Broad vs, Pitt, 3 Ca. & P., 518, Best, C. 
J., remarks : " The privilege does not apply to a clergyman, since 
the decision the other day in the case of Gilham. I for one will 
never compel a clergyman to disclose communications made to 
him by a prisoner. If he chooses to disclose them I shall re- 
ceive them in evidence." For the violation of medical honor, 
the Duchess of Kingston's case is constantly cited, and there it 
rests on a miserable fallacy. Sir C. Hawkins remarked : " If a 
surgeon was voluntarily to reveal secrets, to be sure he woukl 
be guilty of a breach of honor, and of great indiscretion ; but to 
give that information in a court of justice, when by the law of 
the land he is bound so to do, will never be imputed to him as 
any indiscretion whatever." — ^R. vs. Duchess of Kingston, 11 St. 
Tr., 246. Can a court of justice be honorably engaged in co- 
ercing a dishonorable disclosure ? 

The public mind and morals of the people of the United States 
have always been opposed to this doctrine, and the Courts have 
accordingly been inclined to extend the privilege as far as sound 
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morals and individual honor required, consistent with public 
safety. In the case of the clergyman, all allegiance to the sup- 
posed rule of the common law was manfully cast aside, at an 
early day, by De Witt Clinton, presiding* as Mayor in one of the 
criminal courts of the State of New- Yorjc. In a case before him, 
a Catholic priest was offered by the prosecution as a witness to 
testify to a confession made to him by the prisoner of the crime 
of which he was indicted. The prisoner had subjected himself to 
the discipline of the confessional, and under the direction of his 
spiritual adviser full restitution hstl been made. In this way the 
perpetrator had been discovered, and it being conjectured that at 
the confessional a full disclosure had been made, the priest was 
called as a witness ; he declared, that whatever knowledge he pos- 
sessed he had received in the exercise of his holy functions, and 
that he was forbidden by the rules and ordinances of the church 
to betray such confidence in any case. The demurrer, on the 
part of the priest, was elaborately argued ; and it was held, that 
although confessions made to a Roman Catholic priest were not 
protected in England, and although it seemed established there, 
that no privilege could be claimed by a priest of that order in the 
English Courts, yet in this country we were at liberty to adopt a 
different rule, if required by our institutions, and the Court de- 
cided in favor of the privilege of the priest, and that his testimony 
could not be coerced or received. This was taking a step in en- 
lightened morals far in advance of our parent land. — The People 
vs. Phillips et ux, 1 West. Law Jour., 109. 

Since this decision, the Legislature of the State of New- York 
has come to the aid of the common law, and placed this subject 
on a just and firm foundation. In this State it is now declared 
by " statute "— 

1st. That no minister of the gospel, or priest of any denomi- 
nation whatever, shall be allowed to disclose any con- 
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fessions made, to him in his professional character, in 
the course of discipline enjoined by the rules or prac- 
tice of such denomination. 
2d. That no person duly authorized to practise physic or 
surgery shall be allowed to disclose any information 
which he may have acquired in attending any patient 
in a professional character, and which in practice was 
necessary to enable him to prescribe for such patient 
or to do any act for him as a surgeon. — 2 JR. S., 406, 
§§ 72, 73. • 

The language of these important sections utterly prohibits the 
disclosure of such confidential matters. No assent of the party 
to be affected by the evidence can relieve the Court from this ab- 
solute and entire prohibition. By the statute, the testimony can- 
not be allowed. It is in violation of public decency, and it is the 
duty of the Court to exclude it at all events. 

At Nisi Frius, under the doctrine (which perhaps still applies 
to the communications made to counsel) " that the privilege be- 
longs to the client, and he may waive it," the nervous temperament 
of a party is often tampered with by an appeal for such waiver ; and 
the refusal is a powerful aid to circumstantial evidence of the 
fact alleged. In the cases provided for in the statute, this strata- 
gem cannot be resorted to. The testimony shall not be allowed 
—and this is the answer to every challenge. 

The example of the State of New- York, (confining her enact- 
ments as she has done, by her judicial interpretation, to commu- 
nications strictly professional,) we trust will be followed by every 
State in the Union. — Henrie vs, Penn, 21 Wend., 81. 



THESIS XIV. 



PEOLOSOPHY OF EVIDENOE : SELT-DEGEADATIOK, ETC. 



INTKODUCTION. 

" Thb Philosophy of Evidence " must be added to the books 
which, according to my Lord Bacon, remain to be written. 
This is the most abstruse of all metaphysical topics, and differs 
from almost all of them in this important particular : that they may 
remain as abstractions, but this must have its application to the 
common occurrences of life, and be adapted to them. 

The subject of social " confidence," as distinguished from pro- 
fessional, which was touched upon in the preceding Thesis, must 
be referred to this head. The present case introduces a kindred 
subject : " How far the sanctuary of the offender's own breast 
can be invaded, and the disclosure of a secret, disgraceful to him- 
self, coerced." Perhaps this may be found to admit of no general 
and inflexible rule, or perhaps it may rest on gradations of offence. 
The disclosure of some aberrations may merely suffuse the cheek, 
while the disclosure of others may crush the offender to the earth. 
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The first may readily be surrendered to the demands of justice, 
while the second may, in the particular case, produce a mischief 
infinitely exceeding the evil the law may seek to redress ; border- 
ing on crime punishable by law, it may by parity of reasoning be 
entitled to the same exemption from self-accusation. To balance 
such claims requires a philosophy of the highest, purest, and most 
comprehensive character. 

The discussion following the present case, is drawn from the 
adjudications of the Courts, and may fall far short of that rule 
which the true Philosophy of Evidence would assert. Never- 
theless, it is from this source that the materials must be necessa- 
rily drawn by the writer who may grapple with this delicate 
and difficult subject. Some excursions into this interesting region 
of legal lore have already been made, but it still remains to a 
great extent a virgin soil. Vide McKinnon on the Philosophy of 
Evidence; BenthanCs Rationale of Judicial Evidence; Best*s 
Principles of Evidence. 



CASE. 

John Doe vs. Richard Roe. 

This was a feigned issue out of the Court of Equity for the 
First Circuit to try the question of adultery on a bill filed in that 
Court for a divorce a vinculo matrimonii. 

In the progress of the trial, some of the persons with whom 
the adultery was charged in the bill to have been committed, were • 
called upon by the defendant to testify to that fact. 

Betts, J. — 1 am by no means clear that you have a right to 
compel these witnesses, who are implicated in this issue, to testify 
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on this point. I will, however, allow them to be sworn, if they 
express a wish to testify. 

The witnesses expressing such voluntariness were sworn, and 
negatived the adultery charged. 

The inquiry having progressed on the general charges, the 
cause was summed up by the counsel, and submitted to the jury, 
who, having retired to deliberate, after a short time returned with 
their verdict ; the plaintiff, however, when called did not appear. 

Anthon aifd Price, for the defendant, contended, that the issue 
was sent down for the information of the Chancellor, upon the 
bill filed before him ; and as the parties were fictitious, it was 
idle to call the plaintiff, and that consequently the verdict must 
be received, and there could be no nonsuit ; that if allowed, 
it would defeat the object for which the issue was ordered, and 
that as to the subject matter, both parties in the Court of Chan- 
cery must be deemed actors. 

Bbtts, J. — I only know the parties by the record before me. 
And as the plaintiff appeared when the jury were impannelled, it 
is competent to him to decline appearing when they return to the 
bar, with their verdict. If the defendant, however, requests it, 
1 will certify the testimony to the Chancellor, that he may take 
such order as may be just. Let a nonsuit be entered. 

Plaintiff nonsuited. 



COMMENTARY. 

Whether a man, already self-disgraced by the commission of 
an infamous act, which he may have hitherto successfully con- 
cealed, may in any case in a court of justice be compelled to dis- 
close his shame, presents a very different question from the one 
discussed in the preceding commentaiy^ There» disgrace would 
16 
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be made to attach to a pure man, from the act of the Court 
coercing him to a deed of dishonor ; here, however, the disgrace 
has been already incurred by his own act, and the aid of the 
Court is sought merely to raise the veil which conceab it. 
Every sympathy is with the witness in the former case, but no 
honorable feeling can be appealed to in his behalf in the latter. 
The question is considered a doubtful one. It is said, and I 
believe correctly, that there is no reported case in which this 
question has been solemnly decided, and that in tne absence of 
an express authority, opinions have been much opposed. — 2 PhU. 
4- Ames on Ev., 917 ; 2 Stark, on Ev., 142. 

It is also said, that the highest and most enlightened charac- 
ters in the profession are at present much divided on this point. 
— Peake on Ev., 130 ; 1 OreenL on Ev., 5Q4. How much of this 
difference among learned men is to be referred to intrinsic diffi- 
culty in the subject, and how much to vague modes of stating 
the question, on applying the rule, will now be considered. 

The inquiry usually assumes the abstract form of interroga- 
tion : " Can a man be compelled to answer a question which may 
degrade, or tend to degrade, his character ?" 

Questions in the science of the law are always presented in 
connection with a case, in which the facts give precision to the 
inquiry. Abstract rules, without such cases, are sometimes at- 
tempted, but it is difficult to give them the weight of authority; 
indeed, efforts to establish such rules may be correctly considered 
as departures from the genius of our law. The present is an ex- 
ample of the vague character of such abstract inquiries. 

The form of the question, in the absence of a case, cannot 
be easily adjusted so as to avoid verbal difficulties. As stated 
interrogatively above, it clearly involves a fallacy, and no doubt 
this has been the source of a portion of the embarrassment 
which has attended its discussion. Thus, it may be treated as 
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predicated of an innocent or of a guilty person, of a disgraceful 
act done, or of an act required by the interrogatory to be done 
which in the doing may degrade. Opinions will therefore ne- 
cessarily vary as the one or the other case shall be presented to 
the mind. This, then, is one of the sources of at least an appa- 
rent difference of sentiment on the subject, and can only be 
avoided by confining the inquiry to actual cases as they may 
arise. 

Another, and a very fruitful source of discord, is found in the 
loose obiter dicta and equivocal expressions thrown out by 
learned judges, chiefly in criminal cases, and these again very 
imperfectly recorded by unskilful reporters. Criminal cases, and 
especially those connected with the administration of govern- 
ment, are and ever will be the parents of dangerous rules. 
They are in truth the least valuable of nisi prius cases. To the 
hasty decision is added the spirit of the times, against which the 
firmest judge is scarcely proof. 

Certain obiter dicta of Lord Ch. J. Treby, in criminal cases 
of this character, in the reign of William III, are constantly re- 
ferred to by those who assert that a question implying degrada- 
tion shall not be put to a witness, and the great and admitted 
learning of the judge is invoked to clothe these dicta with au- 
thority. 

Thus, a learned writer on the law of evidence, commenting 
on this subject, observes, " The application of the doctrine to 
witnesses, depends entirely upon the dictum of Lord Ch. J. Tre- 
by, who mentions no particular instance in which it has been 
applied. It is nevertheless the opinion of a great judge, and as 
such not to be lightly or irreverently treated." — Peake on J5v., 
137. 

So Lord Ellenborough, who held himself strictly to authority, 
(and of whom, when untrammelled by them it might well be said 
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"nullius addictus jurare in verba magistri"), on one occasion 
interposed, in a case where the witness was asked " whether he 
had not been in the House of Correction/' and would not allow 
the question to be put, saying, that it had formerly been settled 
by the judges, among whom were Lord Ch. J. Treby, and Mr. 
Justice Powell, both very great lawyers, that a witness was not 
bound to answer any question, the object of which was to de- 
grade or render him infamous. — Rex vs, Lewis, 4 Esp. Cas., 
255. 

The great respect thus yielded to these dicta, entitles them 
to a careful consideration. They are to be found in two eases 
occurring in 8 William III ; Cooke's case, and Sir John Friend's 
case. 

In the year 1696, Peter Cooke was arraigned upon an indict- 
ment for high treason, for conspiring with divers other persons 
to subvert the established government, and destroy the con- 
stitution of England, by an invasion of the French. At this 
trial Lord Ch. J. Treby presided. When the Clerk was about 
to impannel the jury, the prisoner, addressing the Court, said : 
" My Lord, before the jury is called, I am advised that if any 
of the jury have said already that I am guilty, or that they 
will find me guilty, or I shall suffer, or be hanged, or the like, 
they are not fit men to be of the jury." To this. Lord Ch. J. 
Treby replied, " You are right, sir ; it is a good cause of chal- 
lenge." A juror being brought to the Book, the prisoner endeav- 
ored to fasten this charge upon him, by a question on his voir 
dire. This was objected to by the Attorney General, who in- 
sisted that it must be proved, and that not at the mouth, of the 
juror. A desultory discussion or conversation then took place, 
between the Bench, the prisoner, and the Crown officers, in which 
from the Report very little precision was observed ; this ended 
in the decision by the Court that the question could not be put 
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to the juror on his voir dire, because, in the language of the 
Chief Justice, '' It would make him criminous/' The Chief Justice 
declared it as his opinion that it was an indubitable misdemeanor 
for a man> qualified as a juror, to affirm positively " that such per- 
son is guilty, and that he will find him so, whatever evidence or 
proof be given to the contrary." — Cooke's case, 4 State Trials, 738. 
If we concede that such language used by a juror would be an in- 
dictable misdemeanor (which however is dubious enough), then the 
decision was correct in the particular instance ; it was at all events 
correct in principle, the rule being unquestionable, that no man 
can be compelled to accuse himself. The reporter, however, un- 
fortunately thinks fit to record the entire conversation, in which 
various imposing but very loose obiter dicta are ascribed to the 
learned Lord Chief Justice. Thus he is stated to have said, 
" Men have been asked whether they have been convicted and 
pardoned of felonies, or whether they have been whipped for 
petty larcenies ; but they have not been obliged to answer ; for 
though the answer in the affirmative will not make them crimi- 
nal or subject them to punishment, yet they are matters of infamy ; 
and if it be an infamous thing, that is enough to preserve a man 
from being bound to answer. A pardoned man is not guilty ; 
his crime is purged ; but merely in the reproach of it, it shall not 
be put upon him to answer a question whereat he will be bound 
to forswear or disgrace himself." — lb. 

In the same year, 8 William III, Sir John Friend was also 
arraigned for high treason ; at this trial Lord Ch. J. Holt seems 
to have presided, assisted by Lord Ch. J. Treby. The prisoner 
desired to know from the juror, on his voir dire, whether he 
was a Catholic or a Protestant. The Solicitor General objected, 
remarking, ** Sir, you do not consider that the answer to that 
question is to accuse himself; you do not consider the conse- 
quence of it ;" thus placing his objection upon the conceded rule. 
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that a majQ shall not be required to accuse himself. The pris- 
oner continuing to press the question, the Solicitor General re- 
newed his objection on the same ground, and prayed that the 
juror might be made acquainted by the Court with his danger, 
the Solicitor Greneral remarking, '' that he was a Protestant no 
doubt, and then turning Roman Catholic he subjected himself to 
a severe penalty." Lord Ch. J. Holt, in his judgment on this 
point, overrules the question entirely, on the ground that the 
juror might by his answer expose himself to prosecution on sev- 
eral acts of Parliament. — Sir J. Friend's Case, 4 State Trials, 406. 

Lord Chief Justice Treby, however, again goes further, and 
says, " no man is bound to answer any question that will subject 
him to a penalty or to infamy." 

If to these we add the authority of Lord Coke, Inst., 158 &., 
we shall have all that may be considered as at the foundation 
of this point. He there remarks, " If the cause of challenge touch 
the dishonor or discredit of a juror, he shall not be examined on 
bis oath," and cites in support of this point, 49 Ed. Ill 12, which 
fully sustains him. 

It will be remarked, that the question has always arisen on 
the challenge of jurors, and upon their examination on their voir 
dire. The case of a juror may in some things be considered, 
perhaps, as diflfering from that of a witness. Whether a' juror is 
competent, and "omni exceptione major" in a given case, and 
whether it is discreet to test such competency in all cases by his 
own oath, when a tribunal of triers is at hand for the same pur- 
pose, may have had some influence in the cited cases. Favor 
and aflection, in the various grades, may disqualify entirely in 
the case of the juror, and may have but little influence in that of 
the witness. It is enough that the cases, although not dissimilar, 
are not the same ; this would weaken an admitted authority, and 
must be at least an objection to a dictum. The extension of the 
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doctrine to witnesses, is expressly ascribed to the same Lord Ch. 
J. Treby, and this is considered an extension, and not a mere 
application of the rule. — Peake, 134. ^ 

From this fountain has proceeded all that we find in the 
books on this head ; and in every instance where the supposed 
rule has been applied, it has been attended by a vagueness every 
way unsatisfactory. — Yid. Lagger's Case, 6 State Trials, 256, 
&c. &c. 

When shall a question be considered as degrading or tending 
to degrade the character of a witness ? If the witness is a pure 
and innocent man, no question can degrade or tend to degrade 
him, except such as would involve him by his answer in a breach 
of a high moral obligation. Such questions, the preceding Com- 
mentary has undertaken to show, cannot be put to a witness. It 
would be monstrous that purity should thus receive a tarnish by 
the act of a court of justice. As to all other questions to such a 
person, we may use the language of a stringent poUtical writer, in 
reply to Sir William Draper's " allegation" that he could disturb 
the peace of the most virtuous man in the kingdom, by applying 
the Decalogue to him in the form of interrogatories. " Such ques- 
tions," says Junius, " might discompose the gravity of his mus- 
cles, but would little affect the tranquillity of his conscience." — 
Junius, 7th Letter. It must be granted, then, that the rule is not 
intended to afford protection to the innocent. 

Is it then intended as a screen for the guilty ? Why shall he 
not disclose the commission of a disgraceful act, when the 
cause of justice requires such disclosure ? The law is abundant- 
ly tender when it declares he shall not be compelled to expose 
himself to a penalty by his answers, but in no instance will 
it become a party to the concealment of an offence committed. 
It is dreadful, no doubt, for an offender to be constrained to pub- 
lish his shame before the world ; but this is part of the wages of 
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sin; it must be published before men and angels. The argu- 
ment, therefore, from outraged feelings is unsound, and the re- 
maining argument, that the pain of his position may constrain 
him to add perjury to his iniquity, certainly cannot be gravely 
urged. It would seem then that the general rule of morals, as 
well as of law, requires an answer from the guilty party in the 
cases supposed. The protection incidentally extended by the 
law in certain cases, for humanity and tenderness, being excep- 
tions to the rule. 

It remains to apply these considerations practically, the only 
true test, as we have already remarked, of any abstract rule. 

1. Where the question (as in l^e case in the text) is 
relevant and material to the issue. 

The act the witnesses were here called upon to testify to 
was highly immoral, and if committed by the witness, would 
degrade him in the estimation of all good men. It was however 
the very point in issue, the very fact the Chancellor wished to 
ascertain by the aid of a jury ; a secret act, which might not 
be discovered in any other way. The disclosure might expose 
the party to pecuniary loss in an action by the husband for the 
injury done to him, but by the laws of the State of New- York 
he could not be questioned for it in a court of criminal juris- 
diction. Hence, therefore, to allow tenderness for the feelings 
of an ofibnder to stop the course of justice, would be absurd. In 
such and similar cases, therefore, the disgrace of the witness 
cannot prevent the disclosure. 

2. Where the question is collateral, as in those cases 

where the chaxacter of the witness is sought to be 

impeached. 
In such cases, any question which can be legally put to an 
impeaching witness, may be put to the witness whose character 
is in question. But there can be no latitude beyond this. 
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Upon an impeachment, the general character of the witness 
is in question, and that may be freely inquired into. But the wit- 
nesses on such an issue are not allowed to give evidence of any 
particular offence committed by the accused party. Hence, for 
this reason, and not from any peculiar tenderness to the guilty, 
the witness himself cannot be compelled in such cases to answer 
any questions looking to particular facts. 

3. When the question involves record evidence, whether 
the party has been convicted of an offence, &c. 

These, and similar matters, can only be proved by the produc- 
tion of the record ; all such questions, therefore, have a tendency 
to substitute parol proof for the superior proof required by the 
law. In such cases, the anxiety of the law for unerring certainty, 
and not the supposed regard for the feelings of the witness, pre- 
cludes the question. 

Thus I think it will be perceived, that a practical applica- 
tion of known rules and principles strips the subject of all diffi- 
culty, and leaves no room for the vague phrases degrading, or 
tending to degrade, which are only calculated to produce uncer- 
tainty, which the law abhors. 



THESIS XV. 



LAW OP INFANCY, BT€. 



INTRODUCTION. 

Nature is by no means uniform in bringing the mental pow- 
ers of individuals into full and perfect action. While' in some 
they display themselves with extraordinary vigor at a very early 
period, in others their development is delayed until a compara- 
tively advanced season of life. The age of mental capacity, 
therefore, is naturally most uncertain. The law, however, for 
civil purposes is constrained to fix it with great precision. Why 
the age of twenty-one years has been established as that epoch, 
in our law, it is not easy to decide. There certainly was amongst 
the ancients a superstitious 'attachment to divisions of time by 
seven. Solon, it is said, divided the whole course of human life 
into ten septennaries ; the third of these corresponds with our 
legal period of full age, and the tenth winds up the threescore 
years and ten of the Scriptures. 
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As this arbitrary age in the law may be traced back to the 
earliest times, it is not improbable that this popular prejudice is 
its root. In the civil transactions of life, no evidence of vigor 
of intellect can supply the absence of age ; but in criminal juris- 
prudence " malitia supplet aetatem/' and life may be forfeited by 
intelligent acts long before property of the smallest value can be 
legally divested by them. 



0A8E. 
Sarah Stakes vs. Samuel Campbell, an infant, etc. 

r 

November Circnit, 1826. — Coram Edwards, J. 

This was an action of trespass. The declaration stated that 
the defendant, with force and arms, &c., drove a certain mare of 
the plaintiff's, and with great violence whipped her and cruelly 
treated her, and so greatly fatigued and hurt her that by reason 
thereof she died, &c. 

To this declaration the defendant interposed two pleas. 
1st. The general issue ; and 

2d. A special plea, that the said mare, at the time of com- 
mitting the supposed trespass was in possession and 
custody of the said defendant, by virtue of a certain 
contract of bailment, whereby the plaintiff had let to 
hire and delivered to the defendant the said mare, to- 
gether with a certain carriage, to carry him a certain 
journey, S^c,, for a certain hire, &c. ; and that the said 
driving, whipping, and cruelly treating, d&c, the said 
mare occurred and took place in the act of driving 
the said mare, and through the unskilfulness and want 
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of knowledge, discretion, and judgment of the defend* 
ant, and while the said mare was so in his possession 
by virtue of said bailment, and that the defendant re- 
turned the said mare to the plaintiff in full life, &c. 
This plea also contained an averment that at the time 
of committing the supposed trespasses the defendant 
was an infant, &c. 
Replication. De injuria sua propria, &c. 
Upon the trial of this cause, the infancy of the defendant was 
ftdly established, and also the hiring of the mare and carriage as 
set forth in the plea. It was, however, fully proved, 'that he had 
beaten the mare with extreme cruelty, until she fell down in the 
road, and shortly afterwards expired. 

Edwards, J., left it to the jury to say, whether the death of 
the animal was to be ascribed to mere unskilful driving, in which 
case be directed them to find for the defendant ; or to cruel treat- 
ment, in which case they should find for the plaintifi*. The judge 
ruled on this branch of the case, that such cruelty would amount 
in the law to a wilful destruction of the animal, for which an in* 
fant was clearly liable in an action for the tort. ^ 

The jury found for the plaintiff. 



COMMENTARY. 



This case was reviewed in the Court for the trial of impeach* 
ments and correction of errors, and was there unanimously 
affirmed. — 2 Wend., 137. The principle on which it rests will be 
found more amplified, and the distinction between case and tres- 
pa8s> as regards infants, more definitely stated there, than in the 
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opinion of the judge at Nisi Prius. The Chancellor, who pro- 
nounced the opinion of the Court, remarks : '* I am satisfied an 
action on the case cannot be maintained against an infant under 
such circumstances. If the infant was liable at all, trespass was 
the proper form of action. An action on the case necessarily 
supposes the defendant to have a right to the possession of the 
• property, under the contract of hiring, at the time the injury is 
committed. Independent of the contract of hiring, the defendant 
would have no right to the possession, and trespass would be the 
proper remedy. If the plaintiff declares in case, he affirms the 
contract of hiring, and the defence of infancy is a good defence to 
such an action ; for he cannot affirm the contract, and at the same 
time, by alleging a tortious breach of it, deprive the defendant of 
his plea of infancy. 

If the infant does any wilful and positive act, which amounts 
to an election on his part to disaffirm the contract of hiring, 
that contract being merely voidable at the election of the infant, 
the owner is entitled to immediate possession. If he wilfully 
and intentionally injures the animal, an action of trespass lies 
against hiqi for the tort. If he should sell the horse, an action 
of trover would lie, and his infancy would not protect him. 
The case of Vasse vs. Smith, in the Supreme Court of the United 
States (6 Cr. 226) was decided upon this principle." 

This is another example of the value of special pleading ; a 
slovenly disregard of forms would have effectually destroyed 
the rights of the plaintiff. Sound logic led the pleader to the 
course he adopted, and which he triumphantly sustained. The 
plea is an equally favorable specimen of a logical effort to confine 
the plaintiff's case to a matter of bailment and unskilful conduct 
under it ; if this had been sustained by the proof, judgment would 
have passed for defendant. 

Some considerations in relation to the law of infancy, of a 
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general and suggestive nature, may here find their proper place. 
The plea of infancy, it may be conceded, has in many instances 
produced rank injustice ; but as to its necessity, propriety, and 
wisdom, no legislator has ever doubted. It is an essential safe- 
guard to a certain class of society, which without it would be 
a prey to knavery and fraud. 

Man makes his appearance on the stage of life the most 
helpless of all created beings, and during a large portion of his 
existence, from the gradual advance of his physical and mental 
powers, is indebted to his kindred or fellows for support and 
safety. This condition is the foundation of all the laws of so- 
cial life which relate to minors. But in the comprehensive 
language of Lord Mansfield, these laws are given to the infant 
" as a shield, not as a sword.'' This is their true character, and 
this maxim will be found a safe test in every case when the law of 
infancy is sought to be applied. — Zouch vs. Parsons, 3 Burr, 1794. 

From the nature of the subject, it would be safe to infer, that 
some such laws must exist among every civilized people, and 
such is undoubtedly the fact. The variations will be necessarily 
marked by the peculiarities of climate or the progress of civil- 
ization, or by both ; the protective character will always be the 
same. 

There is on this subject a valuable and interesting chapter by 
Yoet {Voet Comm. Lib. 4, tit. 4) in which he alludes to this va- 
riety and its cause in the laws of civilized nations. Having stat- 
ed the Roman law of infancy, he remarks, " Quamvis autem mul- 
torum populorum usu, hsec juris romani de cetate perfecta a mi- 
norenni definitio comprobata sit, sunt tamen quibus placuit ma- 
turius ad perfectam setatem minores perduci, pro vario soli homi- 
numque genu" 

Some of these variations are noted by Voet, and many 
others are collected together by Burge, in his learned and elaba- 
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rate commentary on colonial and foreign law, and by McPher- 
son in his very comprehensive treatise on the law relating to in- 
fants. Voet, continuing the above passage, says, *' In regno SicU* 
ise et Neapolitano, decimus octavus annus impletus, in Saxonia 
et Bavaria vicesimus primus, alibi alius annus majores fecit/' 
Bingham and McPherson carry out this catalogue of variations 
quite far enough for our present purposes : " In those British Colo- 
nies in which Dutch, Spanish, or French law does not prevail, 
and in the United States of America, the age of complete majo- 
rity is twenty-one. In some of the states the females have an 
enlarged capacity to act at eighteen (2 Kent Comm., 282), and 
in the state of Vermont are even of full legal age at that period. 
—Young vs. Davis, Brayt., 124. The Roman Dutch law pre- 
vails generally in British Guiana, the Cape of Grood Hope, and 
Ceylon ; the law of Spain in Trinidad ; the coutume of Paris in 
Lower Canada and St. Lucia ; that of Normandy in Guernsey 
and Jersey, and the code civil in Mauritius. 

By the civil law, minority extended over the first twenty-four 
years of life, and was divided into several periods ; males below 
fourteen, and females below twelve, were termed impuberes; 
above those ages, puberes ; eighteen in males, and fourteen in 
females, was the age of " pubertatis plence ;" and at twenty-four, 
both sexes were said to attain " pubertatem plenissimam." In 
these particulars the Spanish agrees with the civil law. 

By the law of Scotland, male children under the age of four- 
teen, and females under twelve, are termed pupils ; from those 
ages till twenty-one, minors ; at twenty-one they are of full age. 

Under the old laws of France, twenty-five was generally the 
full age of majority. By the law of Lower Canada, and St. Lu- 
cia, twenty-one is the full age. 

By the coutume of Normandy, which prevails in Guernsey 
and Jersey^ twenty is the full age ; but there are some restric* 
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tions on marriage until twenty-five. — McPherson, p. 572 ; 
Surge, Part 1, ch. 4. 

Twenty-one is the full age by the Code Civil. But males un- 
der twenty-five, and females under twenty-one, cannot contract 
marriage without the consent of their parents or other protectors, 
and even above those ages they are subject to certain restric- 
tions. 

By the Roman Dutch law, minority ceases on the attainment 
of the twenty-fifth year. 

The law of Holland is now regulated by the Civil Code. 

In some parts of Germany twenty-one is the full age; in 
some, eighteen ; in some, twenty-five. In Saxony, twenty-one, 
with certain disabilities till twenty-five. — McPherson, p. 672. 

From the remotest periods, it appears to have been the law of 
England that the full age at which it was competent for a man or 
woman to alien, demise, or contract, &c., was twenty-one ; and 
that before attaining of that age, a man or woman is called 
an infant. — Burge, Part 1, ch. 4. 

It becomes very often an important inquiry, " when minority 
expires?" And on this subject it is thought that the Roman law 
and the law of England dififer. In England, the rule " ultimus 
dies cceptus, pro complete habetur," undoubtedly prevails, and is 
adopted in favor of capacity conferred by majority. In carrying 
out this maxim, the law also invokes another of a kindred nature, 
" that no regard shall be had to fractions of a day." 

In conformity with these rules it has been adjudged, that if 
one is bom 1st February, at eleven at night, and on the last day 
of January, in the twenty-first year of his age, at one o'clock in 
the morning, he makes his will of lands and dies, it is a good will, 
for he was then of age. — Holt, Ch. J,, 1 Salk., 44. 

In the Roman law, however, in order to secure to the party 
the full protection afforded on account of his minority, the com- 

16 
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mencement of the day is held not to be the completion of it, if 
the effect would be to deprive him of his remedy by restitutio in 
integrum against an act done during minority. — Voet. Lib. 4 ; 
tit. 4, n. 1. Whether the common law would not adopt the 
same rule in a similar case, and whether this is any thing more 
than a protective application of the law, and whether there is, in 
truth, any difference in this respect between the two systems 
of law, are questions worthy of consideration. They appear to 
me, to harmonize completely in principle. — ^Vide etiam, Keane 
vs. Boycott, 2 H. B., 511, Eyre, Ch. J.; 1 Mass. 82, Story, J. 
In addition to the age of majority, there are other periods of life 
recognized in the civil and in the common law, which perform 
from time to time important functions. 
Thus in the civil law we have, 

{Infantia, 1 to 7. 
Pueritia, 7 to 14. 
Pubertas, 14 to 25. 

25. iEtas perfecta. 

fJuventus, 25 to 50. 
Majority. < Virilitas, 60 to 70. 

(^Senium, 70, &c. 

In the common law. 

Under 7, Incapax doli. 

From 7 to 14, prima facie incapax. 

At 12, male takes the oath of allegiance. 

At 14, male may contract marriage. 

At 21, full age in male. 

At 7, female may be betrothed. 

At 9, " entitled to dower. 

At 12, " may contract marriage. 

At 21, " full age. 
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Among the ancient Greeks and Romans, women were never 
of age, but subject to perpetual guardianship, " nisi convenissent 
in manum viri ;" but that perpetual tutelage wore away in pro- 
cess of time, and full age in male and female was fixed at twenty-* 
five years. — 2 Comm,, p. 832. 

The case to which this commentary is attached does not 
call for a further prosecution of this subject. The student, whose 
curiosity may have been excited, will find the learned works of 
McPherson and Bingham worthy of careful study. These works 
(and especially McPherson) cover the entire jurisdiction in law 
and equity, growing out of this fertile and interesting topic. 



THESIS XYI. 



THE PABDONING POWER, ETC 



INTRODUCTION. 

The pardoning power under some forms of government may 
be exercised capriciously and arbitrarily, while under other forms 
it is directed by a due regard to the best interests of the com- 
munity, and a just and equitable attention to private rights; in 
the first it may be pernicious, in the last it is eminently benign. 
It has, however, been made a question whether it ought to exist 
at all, in any government, and the negative has been sustained by 
able writers with much logic and eloquence. 

" Beccaria," although steadily leaning at all times to the side 
of mercy, is arrayed among the opponents of this prerogative. 
He would have the laws mild, but the execution of them inexora- 
ble, and shuts out entirely the idea of pardon. '' The prince," he 
says, " in pardoning, gives up the public security in favor of an 
individual, and by his ill-judged benevolence proclaims a public 
act of impunity ',* and again be says, " to show mankind that 
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crimes' are sometimes pardoned, and that punishment is not the 
necessary consequence, is to nourish the flattering hope of impu- 
nity, and is the cause of their considering every punishment in- 
flicted as an act of injustice and oppression." 

" Clemency is a virtue which belongs to the legislator and not 
to the e^cecutor of the laws ; a virtue which ought to shine in the 
code, and not in the private judgment. Happy the nation where 
clemency and pardon will be considered dangerous." — Bee. on 
CHmes, c. 36. 

A bold and eloquent writer, who created a strong sensation 
near the close of the eighteenth century, by the originality and 
novelty of his doctrines and the fervor of his language, has de- 
voted a chapter to the subject of Pardons. He insists, " that the 
very word to a reflecting mind is fraught with absurdity ;" and 
that a system of pardons is a system of unmitigated slavery. " I 
am taught," he says, '' to expect a certain desirable event, from 
what ? From the clemency, the uncontrolled, unmerited kind- 
ness of a fellow mortal ! Can any lesson be more degrading ? 
The pusillanimous servility of the man who devotes himself with 
everlasting obsequiousness to another, because that other, having 
begun to be unjust relents, in his career ; the ardor with which 
he confesses the rectitude of his sentence, and the enormity of his 
deserts, will constitute a tale that future ages will find it diffi- 
cult to understand. If, all things considered, I be the fit subject 
of a benefit, the benefit is merited ; merit in any other sense is 
contradictory and absurd. If you bestow upon me unmerited 
advantages, you are a recreant from the general good. I may be 
base enough to thank you, but if I were virtuous I should con- 
demn you." — ^2 Ood, Pol. Jus., 781, et seq. 

It seems very clear that the pardoning power thus censured 
by these writers, is the arbitrary and capricious will exercised 
by impulse, without just or rational motive, by the autocrat, and 
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not the supervisory and parental power cherished by all free and 
limited governments of the present day. 

The following case will lead to further remarks on this impor- 



tant topic 



CASE. 

Uriah Pearsall vs. Joseph Howard. 

Coram Jokes, C. J.— October 20, 1836. 

Trespass quan clausum fregit, &c. * 

In the course of the trial one William Russel was offered as a 
witness for the plaintiff. The defendant thereupon produced a 
record of conviction of one Oliver Tyler for grand larceny before 
the Court of General Sessions of the Peace in the City of New- 
York, from which it appeared that upon such conviction he had 
been sentenced to imprisonment in the state prison, at hard labor, 
for four years. The witness was identified as the convict. And 
it was thereupon insisted that he had become infamous by reason 
of such conviction, and could not be received to testify. The 
witness thereupon produced a pardon from the Governor of the 
State, reciting the said conviction of Oliver Tyler, alias William 
Russel, his sentence to four years' imprisonment, and that he had 
undergone his punishment, and was thereupon " restored to his 
rights as a citizen." This instrument bore date on the 19th day 
of October, the day before the trial, and the conviction appeared 
from the record to have taken place on the 17th of April, 1824; 
beibg eleven years before. 

Anthon, for defendant, insisted that this was an abuse of the 
pardoning power, and was a void act. That infamy was the re- 
sult of the conviction, and that the Governor had no power by 
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Com. Dig. Pardons; Bacon's Ab. Pardons; Petersd. Ab. Par- 
dons ; 1 Chilty on Crim. Law, 762 ; Jacob's Law Die. Pard. ; 
Hawk., B. 2, C. 37, and the cases referred to. He will find it 
prudent also to examine with care and attention the constitutions 
of the several States of the Union, in which the power is uniformly 
recognized, with more or less of special restriction. 

The case in the text seems rather of an anomalous character, 
not only with reference to the condition of the criminal, but also 
with regard to the form of the pardon. The witness had been 
convicted of an offence to which, by express statute, perpetual in- 
competency to testify was attached as part of the punishment. — 2 
R S., 586, § 23. 

In England, the King's prerogative would not extend to such 
a case, an act of Parliament could alone reach it. — 1 Chit C. L., 
776. The statute of New- York creating the disability gives the 
power to remove it to the Governor and to the Legislature, but 
its terms clearly indicate that this must be done by a general 
pardon of the offence, and so they qualify the power. The true 
sense of the statute is, he shall not be competent to testify, &c., 
unless he be pardoned by the Governor, &c. To pardon the 
offence, after public justice had been satisfied by a submission to 
the penalty, seems incongruous. To pardon a mere prohibition 
or moral consequence of the crime seems equally so, and more- 
over would seem not to be included within the terms of the power, 
not only for the reason above given that a general pardon of the 
offence is contemplated, but because express provision is made 
in another section of the same statute, for a restoration to cer- 
tain suspended rights, after the termination of the punishment ; 
which must be deemed a legislative expression of the extent to 
which such former rights might be reinstated. 

The Governor seems to have felt the perplexity of the task, 
and instead of avowedly pardoning, contents himself with stating 
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the case and his legal conclusion. The Registrum Breviunii the 
great repository of the authentic common law forms t)f writs 
and charters, held at all times in the highest esteem by common 
lawyers as the most unquestionable evidence of that law, in all 
the forms of pardon contained in it, uses as technical granting 
terms the words " nos pietati moti perdonavimus," &c. — Reg. 
Brev,, p. 287, 8. These words, it will be perceived, are wanting 
in the document produced in this case, and it may well be 
doubted whether it possessed any of the qualities of a pardon. 

The moral sense of the jury, however, seems to have revolted 
at this attempt to restore competency in a mere civil case, and 
that too perhaps to a partisan witness, and they disregarded his 
testimony. 
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ciation. They are known in the law by the general term " Fran- 
chises/' and pass by legislative grant or statute to individuals or 
corporations. In the following case the ** Franchise " was con- 
veyed by royal grant or charter, as part of the rights of a muni- 
cipal corporation under a monarchy. These were confirmed, upon 
the change of government, by the constitution and laws of the 
republic. 



CASE. 

Simmons vs. The Corporation of New- York. 

Case for disturbing the plaintiff in the enjoyment of his right 
as a butcher to sell meat in the Fly Market in the City of New- 
York. Plea, general issue. 

The declaration contained two counts. The first averred, 
that for forty years past there had been a market in the City of 
New-Yoric, established by the defendants, called the "Fly Market." 
That the plaintiff was seized as of fee in and to a stall in said 
market, with right to sell butcher's meat there every day in the 
week, Sunday excepted, as long as the market continued. That 
the defendants maliciously, &c., tore down and destroyed the said 
stall and the market-house, to the damage of the said plaintiffs 
&c. The second count was in the same form, varying plaintiff's 
interest from a fee to a life-estate. 

It appeared in evidence, that the Corporation of the City of 
New- York, being invested by their charter with full right and 
authority to establish markets in the said city, had accordingly 
erected one many years ago called the Fly Market. That in the 
•year 1796, they caused fourteen stalls in that market to be ex- 
posed to sale at public auction. That the auctioneer announced 
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at the sale, that they were to be sold in fee simple ; and upon a 
further explanation being called for, stated, that the purchasers 
should hold them " as long as grass grows and water runs." The 
plaintiff, at this auction, became a purchaser of one of the stalls, 
and paid the price to the defendants, and continued to occupy the 
same until some time in the year 1821, when the market was taken 
down under the authority of the defendants. Immediately after 
this, the defendants caused another market-house or edifice to be 
erected in a different part of the city, but no right of any kind 
had been granted by the defendants to the plaintiff and other pur- 
chasers of the fourteen stalls, in the new market so erected. 

The plaintiff having proved these facts, and the value of his 
stall, rested his case. 

Ulshoeffer, Slosson, and Ogden, for the defendants, moved a 
nonsuit on the following grounds : 

1. Because the right claimed by the plaintiff was an incor- 

poreal hereditament lying in grant, and that the plain- 
tiff must therefore prove hre title to it, either by show- 
ing an express grant, or by proof of immemorial usage ; 
and inasmuch as he had shown the commencement of 
his title, thus precluding the idea of immemorial usage, 
and had shown no grant, the action could not be sus- 
tained. — Co. Lit, 9 b. 

2. That the right to remove a market, when public health or 

convenience required it, was incident to the grant ; and 
as the market had been removed for public reasons, 
and by competent authority, the title of the plaintiff 
had ceased. — 1 Barn. 4* Alderson, 69 ; 3 East, 538. 

3. That a grant excluding this necessary incident would be 

void ; the Corporation being trustees for the public, 
and such grant, without such reservation of right, ex- 
ceeding their powers. And that the form of such gen- 
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eral grant, if made, would not estop the defendant from 
alleging that it was a nullity. — 2 D. ^ E., 169; 

6 Wheat. 

4. That the grant averred in the declaration was to sell 
meat, &c., as long as the market continued, and that 
this recognizes the defendants' right to discontinue the 
market ; and as the plaintiff had enjoyed his right as 
long as the market continued, he had received the full 
benefit of the grant as set forth in the pleadings. 
Wilson, Jay, and Emmet, for the plaintiff, contended in 

reply : 

1. That there were sufficient circumstances disclosed from 

which the jury might legally presume a grant, viz. : — 
The purchase from the defendants ; the occupancy and 
enjoyment by the plaintiff for twenty-five years with 
the assent of the defendants, &c. — Philips on "Ev., 1 19 ; 

7 Wheat, 109. 

2. That the practice * erecting markets, like that of erect- 

ing ferries, &c., was vested as a matter of property in 
the defendants, and they had the unqualified right to 
lease such franchise for a term of years, or sell the 
same in fee. 

3. That having granted to the plaintiff the right to sell in a 

market erected by them, their right to remove such 

market was restricted by their grant, and they could 

not destroy what was clearly a property in him, even 

for public purposes, without compensation. 

Betts, J. — The defendants had full power to make the grant 

which it is alleged in this case that they have made, and it is for 

the jury to say whether there is testimony enough to enable them 

t9 presume a grant, and the terms of it. My mind is not free 

from difficulty upon the point stated by the defendants upon the 
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pleadings; a grant, different from the one averred, cannot be 
presumed ; and as the plaintiff has enjoyed until the market was 
discontinued, it would seem that he had received the full benefit 
of his grant. However, as the averments in the declaration are 
consistent with the continuance of the market, I will allow the 
cause to proceed. 

The plaintiff and defendants then offered evidence as to the 
extent of the grant, whether in fee or for years, and the jury 
found for plaintiff. 

Verdict, $600. 



COMMENTABY. 

A market is an incorporeal hereditament, and every one that 
hath a fair or market, ought to have it by grant or prescription* 
— 2 Inst, 220. This right is treated of by Blackstone, under the 
title " Franchise," his fifth species of incorporeal hereditaments. 
— 2 Coram,, 14. 

A market, according to the common law of England, is a little 
community in itself, and has connected with it, as incident to the 
original grant, a court of record, called the Court of Piepoudres, 
for the advancement and expedition of justice, and for the sup- 
porting and maintenance of the market. — 4 Inst,, 282. In this 
Court the steward was the jirfge, and the Court had cognizance 
of contracts in the market for goods therein bought and sold ; 
and to preserve the peace and good order of the market had juris- 
diction for words of slander of parties, and for batteries and dis- 
turbances there. — lb. The summary character and rapidity of 
its proceedings is indicated by its name. A clerk of the market 
is another ofiicer of great importance incident to the franchise.— 
17 
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Com, Dig. Markets, H. To him was intrusted the regulation of 
weights and measures, and to some extent it would seem the fix- 
ing of prices : for the discharge of his functions he also held a 
Court. Thus, as above remarked, a market was a minor commu- 
nity, with officers and institutions abundantly sufficient to regu- 
late its concerns, and to redress all grievances, affording a very 
striking example of the wisdom of the common law, in the orderly 
administration of justice in all matters. The grantee of such 
franchise derives his emoluments from duties imposed on those 
who sell in such market, and those emoluments are called in the 
old books, according to their nature, toll, stallage, picage, &c. ; 
stallage being a duty for the liberty of having stalls in a market. — 
Com, Dig, Markets, F, 3. This liberty seems to have been the kind 
of property vested in the plaintiff in the case in the text. And 
this liberty seems generally to have had connected with it the 
right to remove such stall from one place to another. — PaL, 77. 

The title to the franchise of markets in the City of New- York 
is vested in the Corporation by grant. It is to be found in all the 
city charters ; in the early charters in a limited form, according 
to the necessities of the community, but without stint or limit in 
that of 1730. 

In all the municipal corporations in the Union the right is 
probably evidenced the same way, and its extent must therefore 
always be gathered from the words of an express grant. 

In the City of New- York, in the absence of words of express 
limitation, markets may be holderi^in any place within the City, 
by the appointment of the Common Council, so as to answer the 
general objects of the charter ; and the power of removal is inci- 
dent to the grant, provided such removal be not prejudicial to the 
object of the grant. — Kent on the Charter, 146 ; Rex vs, Cotteril, 
1 Barn. & Aid., 75 ; De Rutzen vs, Lloyd, 5 Ad. (fc Ellis, 456. 
Hence the right of the Corporation to pull down the market in 
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question, and erect one elsewhere more convenient to the public, 
could not be questioned. How the right of stallage, granted to the 
plaintiff, would in such event be afiected, and how the enjoyment 
might be continued, if the right still existed, are inquiries out of 
which this case originated. The plaintiff claimed a right by con- 
tract in a market, and not as the defendants' counsel seem to have 
understood, a right io a market. 

The judge left the case very correctly to the jury on the terms 
of the contract ; and they must have found that there was a special 
engagement for stallage, in that particular market-place, in fee or 
for life, and that the grantee had been completely ousted of the 
same by the act of the defendants. The verdict of the jury in this 
view would put an end to the right by an award of its full value. 

If the plaintiff had been anxious to retain his right of stallage 
under the defendants' general market franchise, it would seem he 
might have done so. The Corporation had the right to remove 
the market-place for the public convenience (Prince vs, Lewis, 8 
D. & R., 125), but then they were bound to furnish him with pro- 
per accommodations ; the right and duty being thus correlative. 
Hence, he might have offered himself at any of the places where 
the market franchise was exercised, and by repeated actions, 
should they refuse to allow him to enjoy his right, ultimately co- 
erce them to do him justice. 



THESIS XVIII. 

ossoLEiE law: rra value to the student: descent 

TOLUNG ENTRY, ETC. 



INTRODUCTION. 

" Theke is no knowledge, case, or point in law, seem it of 
never so little account, but will stand our student in stead at one 
time or other ; and therefore in reading nothing to be pretermit- 
ted." — Co, Lity Lib. 1, 9, a. 

^ All the sweet flowers of the law, growing sparsim in the great 
field of the volumes of the common and statute laws, have I 
thus painfully gathered, bound up, and commended to thy chari- 
table censure ; no doubt but in my desire to grasp and take up so 
much, I have taken and bound up some grass withal, which I 
hope shall not offend. If so be that I find it have a fragrant 
smell with thee, I have recompense enough for my pains." — Skep. 
Touch,, Pref xi. 

This seems to be a fit introduction to some of that law which 
the modem student may feel inclined to eschew as obsolete. 
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Nothing, however, is more true than the saying of our great mas- 
ter, " out of the old fields cometh the new corn/' and hence he 
who would be well-grounded in all that becomes the Lawyer, 
travels with great delight over all the old fallows, where the 
traces of the ancient culture of the giants of the law meet him at 
every step. The modern fields of the law are not found the less 
productive when subjected to the rules of ancient husbandry. 



CASE. 
Doe ex dem. Arden vs, Thompson. 
1826. N. Y. Sittings. 

Ejectment for a lot of land in the city of New- York. 

The lessor of the plaintiff was tenant for life. The defend- 
ant offered in evidence acts of the remainder-man in fee, recog- 
nizing the adverse title of the party under whom he claimed. 

Betts, J. — The acts of the remainder-man cannot afiect the 
title of the tenant for life. 

The defendant then proved peaceable possession for five years 
by the ancestor of the person under whom he claimed, and a de- 
scent cast. 

Betts, J. — Such descent will not toll the entry, unless the 

ancestor's entry was a tortious and forcible ouster, which is not 

pretended in this case: 

Verdict for Plaintiff. 



COMMENTARY. 



'* Juris et seisinse conjunctio," the right of property and the 
possession or seisin^ are necessary in every complete title to lands. 
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To assert and protect either of these essentials, when disturbed, 
remedies were provided by the common law ; possessory actions 
for the one, and writs of right for the other. Real property be- 
ing of the greatest value in the early periods of the law, before 
an extended commerce had elevated personalty, we find that pe- 
riod chiefly occupied with the title to real property, and with 
the remedies provided to assert or recover it. The mass of men- 
tal power brought to bear upon this subject, and the extreme 
subtlety infused into it, will always excite admiration and wonder. 
In no school can the future advocate find more thorough disci- 
pline for all his faculties ; and although much of the learning of 
those early days is obsolete, still it lies at the root of modern law 
and exercises a powerful influence over it, and must often be in- 
voked -to settle contentions at the present day. 

The case on which we ,are now commenting is an example 
of this kind. The whole defence consisted in the application 
of a rule, well understood in early times, that a disseisin, or 
entry by wrong, on the possession of another, and a descent cast 
by the death of the disseisor, tolled or took away from the true 
owner his right to re-enter, thus depriving him of one of the es- 
sentials of a good title, seisin, and putting his whole estate to a 
right, or leaving him the only remaining ingredient, the " merum 
jus." This learning was particularly applicable to the remedy ; 
one form of proceeding being provided to assert a possessory 
right, such as an assize of novel disseisin, and another to assert the 
right of property, viz., a writ of right, each form bringing with 
it its own peculiar mass of learning, intimately interwoven with 
the title itself. 

Re-entry was a mode of redress by the party's own act, and 
consisted, as the term intimates, in the owner's re-entering upon 
his own premises and forcibly ejecting the wrong-doer. 

As this would necessarily be attended with some breach of 
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the peace, it was early restrained within narrow boundaries, and 
the law required the disseisee " incontinenter flagrante disseisina 
et maleficio" to expel the wrong-doer. What was meant by " in- 
continenter," Bracton thinks was pointed out by the term of fif- 
teen days allowed to a tenant summoned in a writ of right. — 1 
Reeve's Hist Eng. Law, 322. If he permitted a longer period to 
elapse, he gave up this right, and lost both his natural and civil 
possession, as they called it, which were thenceforward in the 
disseisor, who could not afterwards be ejected but by judgment of 
law." — lb,, and Brae, 163. 

When a man was disseised of his freehold, it was a provision 
at the common law that he might repossess himself of it by an 
actual entry thereon, by doing which he again became in legal 
seisin, and the continuance of the wrong-doer amounted to a fresh 
disseisin, for which an assize would^lie. This entry was suffi- 
ciently performed by putting the foot upon the land. — 3 Reeves, 
18. This right of entry would be taken away if the land in ques- 
tion passed by descent. The law, thus in favor of descent, allow- 
ed a presumptive title to the heir of the disseisor, which was not 
to be defeated by en try. — lb., 19. This law underwent a change 
in the reign of Henry VIII, thus stated by Reeve : " A piece of 
old law relating to entry on land underwent an alteration, which 
has prevented some injustice which used to follow from that no- 
tion. It was hard that a disseisor, because he died seised, should 
thereby entirely deprive the injured person from making his 
entry, and pursuing his legal remedy upon it, but oblige him to 
resort to a more tedious proceeding. It was therefore enacted 
(32 H. 8, c. 33) that the dying seised of the disseisor shall not be 
deemed a descent in law so as to toll the entry of the disseisee, 
unless the disseisor had been in peaceable possession for five 
years after the disseisin. — 4 Reeve, 236 ; 1 R, L., 186, § 4. 

The same statute was early re-enacted in New- York, and con- 
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tinued on the statute book until the adoption of the revised sys- 
tem in 1830, when it underwent a modification ; and it is there 
provided, that the right of any person to the possession of any real 
estate shall not be impaired or afiected by a descent being cast, 
in consequence of the death of any person in possession of siifch 
estate.— 2 R. S., 223, § 15. 

This statute is necessarily prospective, and the former stat- 
ute will still apply to all occurrences prior to the year 1830. 
The old law, consequently, may still in many cases perform the 
important function of shortening the period of former limitation 
and barring plaintiff's title, making the understanding of this 
matter a necessary duty. 

When the old action of ejectment was one of the remedial 
forms, and when there was one limitation for the possessioui 
and another for the mere right, the tolling of the entry by a 
disseisin and a descent cast was a matter of great moment ; for 
when this could be established, the possessory action was entirely 
defeated, and the party claiming title was driven to his writ of 
right, and affected by the limitations belonging to it. The limit- 
ation at that time in the State of New- York of actions to reco^ 
ver the possession, was twenty years, and to the writ of right 
twenty-five years. Twenty years' adverse possession, therefore, 
tolled the entry ; a disseisin and descent cast after five years 
possession by disseisor amounted to the same thing, and pro- 
duced the same effect. In the case commented on, therefore, if 
the defendant's position could have been maintained, the plain- 
tiff would have been defeated, in like manner as if twenty years' 
adverse possession had been proved against him, and he would 
have been driven to commence a real action proper, by writ of 
right ; and if five years had elapsed after the descent, a judgment 
against him would have been decisive and final against his title. 
By the modification of the action of ejectment under the Revised 
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Statutes of the State of. New- York, there is no distinction be- 
tween real and possessory actions : cases which would have been 
heretofore deemed strictly possessory, and therefore the subject of 
ejectment, and such as involve the " merum jus," and would have 
be^n the subject only of a writ of right, have the same redress ; 
one form of action is given for both, and one and the same limita- 
tion of twenty years bars both ; and hence it is of but little mo- 
ment, so far as the present form of remedy is concerned, whether 
a right of entry is tolled or not, if the plaintiff is the true owner 
of the fee, which can in no event be barred from a lapse of less 
than twenty years — 2 R. S., 303, § 2 — all writs of right, writs 
of entry, and writs of assize, and all other real actions known to 
the common law being now abolished. — 2 R. S,, 343, § 24. The 
condition of the law in other States of the Union where the com- 
mon law of England prevails, may give an interest to this subject 
which has very much ceased in this State. The case in the text 
is probably the last in which this doctrine has here come up for 
consideration. It was brought for review before the Supreme 
Court, and there affirmed on both points ruled at nisi prius. — 5 
Cow., 371. In the celebrated Teller case, — Smith ex dem Teller 
vs, Burtiss, 6 Johns., 197, — this rule of law, at an earlier day, gave 
rise to a very elaborate and learned argument, especially on the 
character of the ouster necessary at common law to create 
such disseisin as would cause the descent to toll the entry. This 
case is reported with great ability, and is highly creditable to 
the Bench and Bar of that day, and is worthy of most careful 
study. The curious student will also find the classical mind of 
Lord Mansfield grappling with the same crabbed learning in the 
case of Taylor ex dem. Atkyns vs. Horde, 1 Burr, 60, the first 
important case argued in the King's Bench, after his elevation 
to the office of Lord Chief Justice. 

It has been correctly remarked by Lord Mansfield, that the 
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consequences of actual disseisin, considered as such, continue law 
,to this day : that disseisin is a complicated fact, and differs from 
dispossession ; and that the freehold by disseisin differs from a 
possession by wrong ; and that, as a consequence, at the present 
day the disseisee cannot dispose of the property nor devise it. — 
ii., 112. The reason I presume is, that an adverse holding in law 
has thus grown up, which brings all alienation within the enact- 
ment prohibiting the conveyance of pretended titles. In this view, 
the law brought before the student in these learned discussions, 
is by no means obsolete : much of it may exercise a powerful influ- 
ence over title, and is deserving of careful study. — La Frombois 
VM. Jackson, 8 Cow., 599, 612. 



THESIS XIX. 



PASTES PLAOITAin>i: ENTKIBS: THB BEGOBD: IIB AOTIQUI- 

TT AOT) LOGICAL OEETADrrT, EKX 



INTRODUCTION. 

Bt pleadings, partes placitandi, and entries, we understand 
the various forms assumed by the cas^ while the plaintiff and de- 
fendant are placing before the Court the nature of the complaint, 
the grounds of defence, and the precise points in controversy. 
These result in an issue, which, when disposed of by the Court or 
jury, closes the altercatioit. 

In the early ages of the common law, pleadings were de* 
livered viva voce by the counsel at the bar, and entered by an 
officer of the Court on a parchment roll or record. 

This document assumed different names at difierent stages of 
the suit : '< The Plea Roll" before issue, << The Issue Roll" after 
issue, and the " Judgment Roll" or " Record" at the conclusion. 

These pleadings, although not reduced to writing, still had a 
form, even in those early days, which my Lord Coke would de- 
nominate forma essentialis. Without this, all would have been 
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confusion. After-days brought with them the forma formalts. 
The legal precision attending yiva Toce pleading, may be seen 
in the Year Books, which furnish many examples of a most inte^ 
resting character. 

These pleadings were conducted in the French language 
until 86 Ed. 3, when it was enacted that for the future the Eng- 
lish language should be substituted. The record, however, was 
at all times in Latin, until 4 Geo. 2, c. 26 directed that both 
the pleadings and the record should thenceforward be in Eng- 
lish. In the intervening period, pleadings had ceased to be viva 
voce, and had assumed their present form. 

Perhaps it is to be regretted that the language of the record 
was ever changed. 

A dead language is subject to no fluctuations, and conse* 
quently admits of great precision, and ought therefore to have 
been retained. The learning of the Bar, too, it is to be feared, 
has not been advanced by its abrogation. The argument urged 
in favor of the change, vii, the information of the client, is a sheer 
fallacy. It is of no moment to him in what language the ar- 
chives of the Court are preserved, as it is not necessary they 
should ever be inspected by him. 

This record contains, in due and logical order, all the plead- 
ings and other occurrences in the cauxe, and has always been 
held in great veneration. 

These rolls (says Coke) import in them such incontrollable 
credit and veritie as they admit no averment, plea, or proof to 
the contrary. And if such record be alleged, and U be pleaded 
that there is no such record, it shall be tried only by itself. The 
reason whereof is apparent ; for otherwise (as our old authors say, 
and that truly) there should never be any end of controversies, 
which would be inconvenient." — Co. Lit, 260. 

This, therefore, is the great and principal form known to the 
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law, and is composed of all the well-settled and minor forms oc- 
curring in the course of the litigation, their accuracy being thus 
essential to that of the entire document. — 1 Reeve's Hist, Eng, 
Law, 95, 151. 

We are now prepared to understand why so much import- 
ance is attached by the law to matters apparently of minor mo- 
ment; it arises from the absolute necessity of preserving the 
logical arrangement of the record. 

As a necessary result, we find this instrument guarded with 
great vigilance. " During the term wherein any judicial act is 
done, the record remaineth in the breast of the judges of the Court, 
and in their remembrance, and therefore the roll is alterable 
during that term as the judges shall direct ; but when the term is 
past, then the record is in the roll, and admitteth no alteration." 
—Co, Lit,, 260. 

Penal sanctions are also cast around it at the present day by 
various statutes, which punish with great severity the obliteration, 
falsifying, stealing or destroying of records or their component 
parts.— 7 & 8 G. 4, c. 29 ; 11 6?. 4, 4- 1 W^. 4, c. 66 ; 1 4-2 Vic, 
c. 94 ; 2 R, S., 680, 



CASE. 

Hart, survivor of Hart and Howell, administrators of Nicoll, 

vs, Nicoll and others. 

This was an action of debt on bond. Plea non est factum. 

From the letters of administration produced in evidence, it 
appeared that the name of one of the administrators,was omit- 
ted in the declaration. 

D. S. Jones for the defendant moved a nonsuit. 

Van Ness, J. — It is too late ; you ought to have demurred. 



268 THE LAW STUDENT. 



COMMENTARY. 

It is in vain to expect that justice will ever be administered 
without forms. Hence it inevitably follows that Courts must 
sustain them with a strong hand. They are the instruments of 
labor, and the arm is useless without them. A lax administra- 
tion in this particular leads to confusion, and this in the end 
must work injustice. 

The advocate intrusted with the rights of his client must be 
especially guarded here, throughout the entire progress of the 
cause, but more especially must he be armed with this learning 
at the trial. In the intermediate stages time is allowed him to ma- 
ture his pleadings, and care and thought and research will suffice 
to save him from surprise. It is at the trial, however, when defects 
are challenged, that the learning of the advocate is put to the test, 
and all his resources required. Hence a knowledge of practical 
rules, and more especially of the reasons which may be assigned 
for them, will always be indispensably necessary. Ignorance here 
will be more easily discovered, and its detection be most mortify- 
ing. This branch of practical science therefore, can never be 
safely disregarded. Some lessons on the subject may be derived 
from the preceding cases. 

The second point raised in the case of Henry vs. Stewart (ante, 
p. 16), can be most instructively considered in connection with 
the present case. In that case the non-joinder of a defendant was 
objected as a ground of nonsuit ; in this the non-joinder of a 
plaintiff was urged for the same purpose. The motion was over- 
ruled in each case, and correctly, as the law now stands. 

The general rule undoubtedly is, that the non-joinder of pro- 
per parties, plaintiffs or defendants, is fatal. The collateral rules 
adopted to carry out the general rule, practically, are unfortu- 
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nately not free from objection, and have occasionally provoked 
censure, which has been very improperly extended even to the 
general rule, which is wise and unexceptionable. 

The great object of courts of justice, is peace, which is 
obtained by a final adjudication between the contending par- 
ties. The evidence of this final action, is the record, which 
imports unquestionable verity, admitting of no impeachment, 
and pleadable as a bar to all future controversy in the premises. 
But to give the record this effect, it is necessary that all pro- 
per parties to be affected by it should have had the advantage 
of a hearing. Hence arises the absolute necessity, and the 
consequent great anxiety of the Courts, tG^ave before them 
all who are interested in the subject matter. Without this pre- 
caution the controversy might be renewed by parties who had 
not been heard, or such parties would be unjustly barred un- 
heard. This is the true reason for the general rule, and it is 
the same both in law and equity. If the courts of common law 
had adopted the rigid practice of the courts of equity, and had 
insisted on the appearance of all necessary parties in all cases, 
and had not yielded to the pernicious idea of a waiver, it would 
have been better for the suitors; and the rule being uniform, 
would have met with universal approbation. The only incon- 
venience would in that case have been a stay of proceedings, 
until the defect could be remedied ; leaving this to be challenged 
by plea in abatement, or in any other way which might be con- 
sistent with the stage to which the case had progressed. 

The general rule, however, seems now well established, and 
must necessarily have existed at all times in some form. De 
Gray, C. J., finds it in the Year Books, Trin : 9 Ed. 4, 246 ; 10 
Ed. 4, 5 a, so. 

These and other early cases undoubtedly show, that a want 
of parties was at law a fatal defect, and also that in the case of 

18 
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co-defendants such defect might be challenged by a plea in 
abatement ; but I do not find that they furnish any support for 
the anomaly introduced by Lord Mansfield in Rice vs. Shute. 
5 Burr., 2611, that an omission to plead it amounts to a waiver. 
To this the strong objection must always be, that it fails to make 
good the record against all the world, and necessarily leaves 
the door open to future controversy. 

The rule, then, at the present day undoubtedly is, that the non* 
joinder of a party plaintiff in an action ex contractu may be 
taken advantage of by a plea in abatement, or by a motion for a 
nonsuit at the trial, or when the fact appears on the face of the 
pleadings by dem«-er, motion in arrest of judgment, or by writ 
of error ; but that the non-joinder of a defendant can only be 
taken advantage of by plea in abatement. 

Actions for torts are not governed by this rule, it being op- 
tional with the plaintiff to siie one or all of the tort feasors at his 
pleasure. 

So in detinue for chattels, the non-joinder of all the owners 
cannot be objected by the defendant, probably on the ground that 
the title of one part owner is sufficient against a wrong-doer. 

The Courts are at the present day much inclined to restrain 
the rule within its present boundaries ; and a learned judge has 
declared that the rule, as to the consequence of the non-joinder 
of parties plaintiff even in actions founded upon contract, '* is not 
satisfactory in principle, and ought not to be extended." — Patter- 
son, /., 11 Aid. & Ellis, 209, Broadburt vs. Ledward. 

The propriety of this suggestion is however exceedingly 
questionable, inasmuch as the abstract rule itself lies at the root 
of all safe proceedings in courts of justice. 

This subject has received very ample discussion by Mr. Ser- 
geant Williams in his note to Cabell vs. Yaughan, 1 Saund., 291, 
b, and also by Mr. Smith in his note to Rice vs. Shute, 1 Smith's 
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Leading Cases, p. 287 ; their researches make a further consider- 
ation of the general subject and of the conflicting cases unneces- 
sary here. I have contented myself with an attempt to fix the 
reason of the rule, which, if correctly stated, will afford the best 
test for its application in the various cases which may arise at 
nisi prius. It will appear then from the preceding remarks, that 
the Court in the case of Henry vs. Stewart decided correctly in 
refusing the motion for a nonsuit. This was not the proper rem- 
edy. The contract with the plaintiff, however, seems to have 
been made by several clients for a service to be rendered to them 
jointly ; the defendant arrested might have pleaded this in abate- 
ment, and the reasoning of the judge as given in the case would 
have been no answer to such plea. The omission, however, ac- 
cording to the cases was a waiver, and in this view as to the con- 
sequences the remarks are just enough. The case of Hart, sur- 
vivor, &c. vs. NicoU et al, brings up a distinct class of cases es- 
tablished under the rule. 

The plaintiff here sued in auter droit, and the declaration prob- 
ably showed Hart and Howell to be the only administrators, and 
the profert in the narr probably conformed to this allegation. 
The title of the plaintiff to sue on the contract of the intestate 
being thus sufficiently stated, the plea of non est factum admitted 
such title and plaintiff was not bound at the trial to produce the 
probate. The execution of the bond by the defendant was alone 
in issue on this plea. — Thymn vs. Protheroe, 2 M. & S., 353 ; 
Gedney vs. Williams, 1 Salk., 38 ; Saunders on PI. & Ev., 503. 

The proper course for the defendant in this case, (presuming 
the above statement to be correct, that the fact did not appear 
upon the record,) was to pray oyer of the probate and enroll it. 
This proceeding would bring the defect upon the record as 
effectually as if it had originally appeared from the profert in 
plaintiff's declaration. In that case the remedy it is presumed 
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would have been a demurrer, and consequently the same remedy 
would apply where the same fact was thus made to appear circuit- 
ously. This seems to have been the opinion of the Court in this 
case. Sergeant Williams, however, seems to consider it well 
settled, that in the case supposed the non-joinder of a co-adminis- 
trator or co-executor can only be taken advantage of by enroll- 
ing the letters or probate, and pleading in abatement. — Cabell vs. 
Yaughan, 1 Saund., 291-3. But he seems at the same time to 
think that a demurrer would be the proper remedy if the defect 
appeared on the face of the declaration. 

There is a kindred defect which may as well be noticed in 
this place, resting, however, upon considerations of a different 
character from those above stated, viz., the introduction of too 
many parties plaintiff or defendant. The remedy for this defect, 
is a motion at the trial for a nonsuit, where the error is there first 
disclosed by the proofs ; a demurrer, or motion in arrest of judg- 
ment, or error, when it appears on the face of the pleadings ; such 
is the rule generally in actions ex contractu ; and with reference 
to the plaintiff, perhaps it applies to all actions without exception. 
With reference to the defendant, however, in actions ex delicto, 
a person improperly joined may be acquitted, and a verdict 
may then pass against the remaining defendants ; but in all other 
actions, such misjoinder is fatal to the suit. The rigor of the 
law on this head is the result of that principle of order which 
pervades the whole system ; while on the one hand it insists 
that all the parties shall be impleaded, to the end that final 
action may take place, it at the same time requires that all con- 
fusion proceeding from the introduction of an entire stranger to 
the controversy shall be avoided. 

It has been already remarked, that the practical precision 
which is the subject of this commentary is intimately connected 
with the *' record," and with the effect given by law to that in- 
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strument in concluding the rights of parties. It is final, imports 
perfect verity, and does not admit of contradiction ; hence, the 
great care taken by the law to reach unerring accuracy in all the 
intermediate details which form component parts of this impor- 
tant document. It therefore becomes essentially necessary that 
every interest on the subject-matter shall have its representative, 
to the end that after a due hearing, or opportunity of being heard, 
all may be for ever foreclosed. 

The " record " is peculiar to the common law of England. 
In its pure legal meaning, according to that law, it is unknown to 
any other system, and in no other is the division of courts 
into courts of record and not of record, which is derived from 
it, at all known or recognized. All the continental nations of 
Europe yield obedience to the civil and canon law, and by those 
laws " no record is held so firm that it may not be checked by 
witnesses able to depose it to be untrue. Whereas, in our 
common law, against a record of the King's Courts, after the 
term wherein it is made, no witness can prevail." — Cowel Interp., 
Verb, Record. 

Historical traces of any particular legal proceeding, may in- 
deed be discovered by diligent search, like other facts, in the ar- 
chives of other nations, but this perfect authoritative history, 
sanctioned by the Courts and set apart in perpetuam memoriam, 
is nowhere else to be found. The " record " is of a mixed Saxon 
and Norman origin. Prior to the Conquest, among the Saxons 
pleas in Courts were preserved by writing in some Evangelisto- 
rium, or other monastic book belonging to a religious house, and 
after the Norman Conquest, this among other usages of the Sax- 
ons was cherished, preserved, and improved. The Rotuli an- 
nales in the Exchequer, in matters relating to the royal revenue, 
were the first acts registered on rolls of parchment, and that ex- 
ample was speedily followed in the courts of law, and has been 



274 THE LAW STUDENT. 

continued with great care in Eogland to the present day. — 1 
Reeve's His., 95. 

The form of the record has been settled and observed from 
the earliest periods, and is remarkable for its logical order, and 
luminous and clear arrangement. The innovations introduced 
into the State of New- York by the new code of procedure affect 
this form in its symmetrical proportions, but leave the efficacy of 
the record itself, according to the common law, untouched. 
Hence, it still requires all the ancient accuracy of detail to give 
it effect. An improvement, however, has certainly been intro- 
duced by that system. Proper parties being absolutely essential, 
they are allowed to be brought in at every stage of the proceed- 
ings, according to the practice of courts of equity, by amendment, 
without overthrowing the antecedent proceedings, as had been 
the practice at common law. The absence of a formal, detailed 
record, and the substitution of a slovenly tacking together of 
certain component parts in lieu of it, may lead to much confusion 
and uncertainty, and is much to be regretted. 



THESIS XX. 



FOEEIGN JTJDGItfENTS: LEX LOCI CX)NTBACTUS : NATIONAL 

COMTTT, ETC. 



INTRODUCTION. 

Tbanbactions between individuals of the same community are 
regulated by the laws of the particular societies to which they have 
attached themselves. The safety and happiness of all depends upon 
the submission of each to reciprocal rules of action established by 
common consent. 

There is a similar commerce among nations, regulated in like 
manner by a universal law, which requires like obedience. In 
particular societies this law is easily ascertained, being either 
reduced to writing in the form of statutes, or resting upon right 
reason and immemorial usage, and forming the common law. 

Among nations it is supposed to be equally accessible, and 
perhaps it is so in theory, being also partly in writing, in the form 
of mutual compacts or treaties, and partly resting on the law of 
nature, another name for right reason, and forming what is de- 
nominated the universal law of nations. The presence of a sove- 
reign or controlling power, however, in the one case, which can^ 
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coerce obedience, and interpret and direct the performance of 
relative duties, promotes certainty and insures peace, while 
the absence of such sovereign authority, or rather its less direct 
influence, in the other case, allows the disturbing influence of 
national superiority to interfere with the rule of national right, 
and causes the theory of that law and its practical application to 
be widely different. 

The intercourse of nations is regulated by mutual laws of 
trade and commerce, and courts of justice are equally necessary 
to interpret and enforce them. While the parties to be affected 
are within the civil jurisdiction of a particular State, its power is 
complete and its judgments conclusive. But when from change of 
territorial jurisdiction such State has lost its control, and its adju- 
dications call for the aid of other States to give them effect, innu- 
merable sources of bitterness and confusion spring up, the solemn 
act of the foreign tribunal is questioned, and the parties are anx- 
ious to attempt new fortunes under new laws. To restrain such 
aberrations, a firm administration of social international law is 
necessary. 

The following cases* will lead us to some extent into this 
troubled territory. 



CASE. 

DiAs vs, MoRRELL, Pub. Adm. 

The plaintiff brought an action of assumpsit against the de- 
fendant, as administrator of one Valeton, deceased ; and upon the 
common money counts claimed a large sum of money as due to 
him from his estate. 

The defendant interposed a special plea in bar, which stated : 



FOREIGN JUDGMENTS. 277 

■ 

L That plaintiff, on 21st of November, 1843, at Havre, ac- 
cording to the laws of France, presented his claim 
against James Valeton, deceased, being the same with 
that in the declaration of plaintiff set forth, to the Pres- 
ident of the civil tribunal of Havre for the purpose of 
procuring an attachment of money in the hands of a 
debtor of that estate for the payment of said claim. 

II. Such proceedings were thereupon had before said tribunal, 

that an attachment was issued against certain funds in 
the hands of Edward Boisgerard, one of the firm of 
Bonafie, Boisgerard & Co., belonging to the estate of 
said Valeton, which were sequestered. 

III. That according to the laws of France notice thereof 

was duly given to the heirs and representatives of said 
Valeton, to wit, to Henrietta Valeton, who was there- 
upon duly summoned before said tribunal to answer. 

IV. The said tribunal had, by the laws of France, full cogni- 

zance and jurisdiction over said matters, and as well 
the said p]^intiff as the said Henrietta, as representing 
said Valeton, submitted themselves to that tribunal. 

V. The debt claimed before said tribunal, and the debt sought 

to be recovered in this suit, are the same. 

VI. That the parties having so submitted themselves, and 

the said Court having full jurisdiction to adjudicate 
finally in the premises, such proceedings were there- 
upon had, that on the 5th December, 1838, the said 
Court, having duly investigated and considered the 
claim of said plaintiff against the estate of said Valeton 
on its merits, declared and decreed the same to be un- 
founded, and that the plaintiff had no valid claim 
against said Valeton and his estate, and dismissed the 
said attachment. 
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To this plea the plaintiff replied: 

That the debt claimed by plaintiff under said attachment, 
and sought to be recovered in this action; consisted of 
a claim for damages which plaintiff had sustained in 
the State of New- York, by reason of the non-perform- 
ance of certain promises made by Yaleton in the State 
of New- York. That said promises are valid and bind- 
ing by the laws of the State of New- York, and by that 
law plaintiff was entitled to recover. And that the 
said tribunal at Havre, in investigating said claim, and 
in making their said decree, although then and there 
fully informed by competent proof of said law of the 
State of New- York, wholly refused to regard said law, 
or to determine the said claim according to that law, 
but wholly disregarding the judicial comity of nations, 
determined the validity thereof according to the laws 
of France, as if the contract had been made there. 
The defendant demurred to this replication. 
This demurrer was argued before the Slyperior Court of the 
City of New- York, by J. Anthon, for defendant, and T. Sedg- 
wick, for plaintiff. 

Per Curiam. — On the pleadings in this case we are called upon 
to decide a very important question of law, and this too, entirely 
in the abstract. The nature of the contract, the rule of domestic 
law governing its interpretation, the rule of the law of France 
preferred, and the reasons given by the foreign Court for such 
preference, do not appear. These may be essential ingredients in 
our future judgment on the merits. At present we can only say, 
on this demurrer, that it is a universal principle of natural justice, 
that the law of the place of the contract must govern its construc- 
tion every where. And we rule, as a necessary result, that a 
foreign judgment contravening this principle, cannot be treated 
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as conclusive, especially by the Court of the country whose law 
is thus disregarded. 

Judgment for plaintiff. 



Henrietta Loreilhe vs. Dias. 

This action was brought on the judgment mentioned in the 
pifeceding case, by the representative of the intestate, who had 
been summoned on the foreign attachment, and in whose favor 
judgment had been rendered, to recover the amount of costs 
awarded to him by the French Court on dismissing the proceed- 
ings of the defendant Dias. 

The declaration contained a special count on the said judg- 
ment for the costs. 

The defendant interposed as a plea the same matter set up in 
his replication in the preceding case, viz., that the Court in 
France had disregarded the Lex Loci, &c. To which plea the 
plaintiff demurred ; and the same Court, on argument, held the 
plea good and available for the same reasons on which they had 
sustained the replication in the preceding case. 



COMMENTAKY. 

Courts of justice are essential to civil government and to the 
peace of society. Without the power, however, to decide finally 
between litigants, such institutions would be valueless. Hence 
come the doctrines of the common law, of the entire verity of 
the record, and of the conclusiveness of the judgment. 

Whether a tribunal, therefore, is clothed with limited or gen- 
eral powers, and whether it is technically a court of record or 
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not, every adjudication made by it while actifig within its sphere 
of jurisdiction is conclusive, on the parties in all future contro- 
versies relating to the same matter. 

When the judgment of a foreign tribunal, however, is made 
the basts of judicial proceedings, and a similar conclusiveness 
from parity of reasoning is claimed for it, a diversity of opinion 
arises, and great minds are found arranged on opposite sides. 
There are, in truth, few subjects more involved in doubt and un- 
certainty, and more encumbered with qualifications than this. • 

The sources of this fluctuation may appear as we advance in 
our remarks upon this subject, and we may probably reach 
the conclusion, that under certain aspects a uniformity of opin- 
ion can hardly be expected. 

A foreign judgment is an emanation from a foreign power, 
and may sometimes be an exponent of a universally conceded 
principle of law, sometimes of a peculiar lex loci ; and again, of 
some peculiar or even arbitrary political doctrine. As one or the 
other of these ingredients prevails, difficulties may arise. In 
considering the subject, foreign judgments naturally distribute 
themselves under two heads. 

1. Those which grow out of a state of peace, and concern 

private rights and social arrangements. 

2. Those which grow out of a state of war, and involve 

belligerent rights, and political considerations. 

The judgments belonging to the first class, as they relate to 
the common and daily transactions of life, are of the most fre- 
quent occurrence, and are those to which all parties are most 
readily inclined to concede the conclusive character of domestic 
judgments ; and yet here, the conflict of laws, and radically op- 
posed modes of procedure, with other causes which may be 
hereafter noticed, create abundant grounds of exception. 

The judgments of the second class not unfrequently involve 
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matters of national jealousy, and are pretty generally sustained 
as conclusive by belligerents, and as generally sought to be 
questioned by neutrals. 

There can be but little doubt, if the subject could be viewed 
purely in the abstract, and if all disturbing fnfluences could be 
removed, that all intelligent minds would come to the same con- 
elusion, viz., that the same causes which make it essentia] that 
the judgment of any nation within its own limits should be final, 
equally operate to the same result with regard to the judgments 
of any foreign tribunal, and that any other rule must necessa* 
rily in the commerce of the world lead to confusion and injustice. 
At the present day, after great fluctuations, it appears to be 
the settled law in England, that foreign judgments of both classes 
are conclusive. But in the United States the law is still un* 
certain and dubious. 

Sir Launcelot Shadwell, the Vice Chancellor of England in 
the year 1830, seems to have been the first to take a decided 
stand on this subject, and to have relieved it, by a firm expression 
of opinion, from the embarrassments of former dicta. In *' Mar- 
tin vs. Nichols," he reviewed the cases, and in that review 
traces opinions to their sources. He considers Lord Mansfield 
and Mr. Justice Buller as the leaders of those who deem 
foreign judgments examinable ; and Lord EDenborough and 
Lord Kenyon as leading the assertors of their conclusiveness. 
He says that the old authors, and the opinions of Lords Ellen^ 
borough and Kenyon, greatly outweigh the proposition to be ex- 
tracted from the judgment of Lord Mansfield, and the expression 
of opinion of Mr. Justice Buller. 

In conformity with this view, he expressly decided that a 
foreign judgment could not be questioned in a court of England, 
and that such had been the true rule since the time of Car. 2. 
In the particular case, then before him, where a bill bad 
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been filed for a discovery, and a commission at large, to exam- 
ine witnesses abroad in aid of the complainant's defence in an 
action depending in a court of common law, on a judgment ren- 
dered in a foreign country, no special ground of defence being 
set forth, he sustained a general demurrer, holding that such in- 
vestigation of the merits of a judgment could not be allowed. — 
Martin vs. Nichols, 3 Sim., 458. 

Lord Brougham at first opposed this opinion, and sided with 
Lord Mansfield and Mr. Justice BuUer ; but still so far respect- 
ed it as to say, in the House of Lords, that had the point come 
directly before them he would have advised a consultation with 
the learned judges. — Houlditch vs, Donegal, 2 Clark & Finn., 870. 
8 Bligh, 338, id. 

But in Ricardo vs. Garcia, 12 Clark & Finn., 368, the latest 
case on this subject, in the House of Lords, he seems to have 
given his unqualified sanction to the views of Sir Launcelot Shad- 
well. 

This interesting case, which seems to have settled definitive- 
ly in England the conclusiveness of foreign judgments, was de- 
cided in the House of Lords in the year 18^5. 

The question arose on a plea of a foreign judgment to a 
bill in equity for an account. The pleadings were prepared on 
both sides with great care and ability, both parties apparently 
intending to bring the great question to the test upon them. 

The bill, anticipating the defence, averred that the defend- 
ant pretended that the complainant had instituted legal proceed- 
ings in a court of law in France, in respect to the matters set forth 
in the bill, and that such court had adjudged and decreed, that 
the complainant was not entitled to any relief against the defend- 
ant in respect to those matters, and that the defendant insists 
that such proceedings and decree are a bar to complainant's de- 
mand. The complainant, thereupon admitting that such proceed- 
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ings and decree had been so made, charged that they did not 
bar his claim, because 

1. The issues were different. 

2. The decrees, on their face, were inconsistent with and 

repugnant to each other. 

3. Decrees are contrary to natural justice and equity. 

4. The court was not a court of ultimate jurisdiction. 

The defendant interposed a very well-drawn special plea of 
the French decrees, in bar ; which was fortified by special aver- 
ments. 

1. That the decrees were on the merits, and are in full 

force and effect. 

2. That the proceedings were within the proper jurisdic- 

tion, and conducted according to the laws of France. 

3. That the decrees were a final and conclusive bar in 

France. 

4. That the matters for which relief was sought in the 

French courts, and for which relief is sought here are 
the same. 

5. That the decrees are consistent with each other, and 

are not contrary to natural justice and equity. 

It is worthy of remark, and gives increased strength to the 
decision ultimately made on this plea, that it was first argued 
before the Vice Chancellor of England, Sir Launcelot Shadwell, 
and overruled by him ; not because he departed from his opin- 
ion in Martin vs. NichoIIs, which on the contrary he afiirmed, 
but because he thought the true question raised by the bill was 
a question of partnership, which had not been decided in the 
French tribunals. 

Lord Lyndhurst Lord High Chancellor, Lord Brougham and 
Lord Campbell, took part in the decision in the House of Lords, 
reversing the decree of the Vice Chancellor, and unanimoijsly 
holding that the plea was an effectual bar. 
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The course of the argument of counsel, in the House of 
Lords, is important, so far as it indicates the leaning of the Bar 
on this subject. 

The counsel for the complainants did not pretend that foreign 
judgments were not in general conclusive, and pleadable as 
such, but conceded that point, confining himself to the posi- 
tion that they were impeachable for fraud, irregularity, incon- 
sistency with national law, for opposition to natural justice and 
equity ; and that to enable the party to take such exceptions, it 
ought to appear affirmatively on the face of the record, and not 
by implication merely, not only that it was pronounced by a 
court of competent jurisdiction, but that it was also a final and 
conclusive decision, on the merits of the matters in issue, which 
matters ought also to appear. The gist of the argument there- 
fore, was, that the entire foreign record ought to have been set 
forth in the plea, to the end that the Court might see if it was 
sound in all these particulars. 

The defendant's counsel, in support of the plea, relied on the 
averments, as tendering a sufficient issue, and also on the autho- 
rity of Sergeant Williams. — 1 Saund. 92, n. 2. 

The Lord High Chancellor held the plea a perfect bar, and 
reversed the decree of the Vice Chancellor, on the ground that, 
so far as related to the point decided by him, the plea sufficiently 
averred the identity of the subject matter in the two Courts ; and 
in conclusion said : '* This being so, and this averment not hav- 
ing been traversed, it would seem that if a foreign judgment can 
be pleaded in bar of the claim, which is not denied, the foreign 
judgment is sufficiently pleaded in this case. 

Lord Campbell is perhaps more pointed in his opinion, as 
reported : " I own, that in this case, during the argument I enter- 
tained considerable doubts. I was clearly of opinion that a 
foreign judgment might be pleaded as res judicata, because the 
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foreign tribunal had clearly jurisdiction of the matter, and both 
parties had been regularly brought before it, and that tribunal 
had adjudged between them. I think that such a judgment would 
be a bar to any subsequent suit in this country for the same 
cause. But my doubt arose as to whether the proceedings in 
the foreign Court were in this case sufficiently set out. How* 
ever, after full consideration, and particularly attending to the 
allegations which my noble and learned friend has pointed out, 
that the matters and things in issue are the same which were in 
issue and decided in the French Court. I think this is sufficient." 

The reporter states that Lord Brougham left London a few 
days before the judgment was pronounced, but had seen the ob- 
servations of the Lord High Chancellor, and gave them his full 
acquiescence. In the course of the argument in the House of 
Lords, Lord Campbell drew the attention of the defendant's coun- 
sel very explicitly to the opinion of Sir Launcelot Shadwell in 
Martin vs. Nichols, thus : 

Lord Campbell. — " At common law, foreign judgments be- 
tween the same parties and on the same matter are treated only 
as evidence, in an action brought on them, but the Vice Chan- 
cellor says, in * Martin vs, Nichols' that they are conclusive." 

To which the counsel replied, " And so they are held in that 
and in numerous other cases." 

In England then, as a general rule, foreign judgments are 
conclusive ; and the refinements found in some cases, sometimes 
treating them as mere evidence in the first instance, and at other 
times upholding them absolutely, when pleaded as defences, and 
sub modo only when the aid of the Courts of the country is asked 
to enforce them, seems to be discountenanced. 

Mr. Starkie had prior to this decision discussed the matter 
with ability, and had reached the sound conclusion, " That a 
judgment by a Coiyt of competent jurisdiction, upon the same 

19 
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matter, between the same parties, and for the same purpose, is 
conclusive ; and that this rule comprehends, not only all adjudi* 
cations in this country, whether of record or not, but also those 
of foreign countries, and that the opinion that such judgments 
are merely prima facie evidence of the debt, is neither support- 
ed by principle nor by analogy to decided cases.'' — 2 Stark, an 
Ev., 207. 

Mr. Starkie, however, admits that the proceedings upon which 
a foreign judgment has been obtained are, to a certain extent, 
open to examination, for the purpose of ascertaining whether the 
judgment has been fairly obtained and pronounced by proper au- 
thorities, in a case within the jurisdiction of the Court. — lb., 214. 
In this he seems also fully sustained by the case of Ricardo vs. 
Garcia, the averments in the pleadings in that case showing how 
far, and in what way, such judgment being conclusive in the first 
instance, the onus is necessarily cast upon the defendant, to as- 
sail it on some of the grounds above stated. 

How this rule of law stands in the United States, it is not 
very easy to determine. 

The dicta of the English judges have had a very powerful in- 
fluence here in many instances, and, conflicting as they have 
been shown to be, have produced confusion. There is certainly 
no general rule acquiesced in by all the States, and perhaps no 
rule definitively settled in any of them. There is, however, a 
strong tendency in favor of the conclusiveness of judgments of 
the first class, and against that of the second class. 

In a very elaborate and learned note to the American edition 
of " Starkie on Evidence," the learned editors have attempted to 
collect the American decisions and to classify their results. — Note, 
636. As the law on this subject is in its transition state, it would 
scarcely be profitable to attempt any thing in addition to their 
investigation of these jarring opinions. So far as the researches 
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of the learned editors have extended, they think they find the 
following results. 

1. That all the American States agree, that when a foreign 

judgment comes incidentally in question, it is conclu- 
sive. 

2. Thai foreign judgments, rendered without jurisdiction, 

are void, whether they come in question directly or 
collaterally. 

3. That generally the American authorities, although pro- 

fessing to follow the English course of adjudication, 
maintain a doctrine diametrically opposite, as the lat- 
ter adjudications are now understood. 

New York and Ohio seem to have come nearest to what is 
deemed the tru6 standard, maintaining the conclusiveness of 
judgments, and Vermont to have aberrated the most. 

So far as the American law is concerned, in addition to the 
learned note already mentioned, the opinions of two great and 
leading legal minds may appropriately close this branch. 

In the year 1811, when the judgments of the other States of 
the Union were treated as foreign judgments, we find Kent, C, 
J., asserting the conclusiveness of such judgments and of foreign 
judgments generally in very clear and intelligible language. " The 
judgment is presumptive evidence of a just demand ; and it is 
incumbent on the defendant, if he would obstruct the execu- 
tion of the judgment here, to show by positive proof that it was 
irregularly or unduly obtained. We do not know the whole 
amount of evidence that may have been given, &c. To try 
over again, as of course, every matter of fact which has been 
duly decided by a competent tribunal, would be disregarding the 
comity which we justly owe to other States, and would be carry- 
ing the doctrine of re-examination to an oppressive extent. It 
would be the same as granting a new trial in every case, and 
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upon every question of fact, &c. The defendant must impeach 
the judgment by showing affirmatively that it was unjust, by 
being irregularly or unfairly obtained." — Taylor vs. Bryden, 8 
John., 176. 

As early as the year 1801, this learned judge had maintained 
the same doctrine. — Vandenheuvel vs. U. Ins. Co., 2 Johns. 
Cases, 146. 

The language of Judge Story is equally clear. " It is very 
difficult to perceive what could be done, if a different doctrine 
were maintainable, to the full extent of opening all the evidence 
and merits of the cause anew, in a suit upon a foreign judg- 
ment, some of the witnesses may be since dead, some of the 
vouchers may be lost or destroyed, the merits as formerly before 
the Court upon the whole evidence may have been decidedly in 
favor of the judgment, upon a partial possession of the evidence 
they may now appear otherwise. Suppose a case purely sound- 
ing in damages, as an action for an assault, for slander, for con- 
version of property, for criminal conversation ; is the defendant to 
be at liberty to re-try the whole merits, and to make out if he 
can a new case on new evidence ? or is the Court to review the 
former decision, like a Court of Appeal, upon the old evidence ? 
In a case of covenant or debt or breach of contract, are all the 
circumstances to be re-examined anew ? and if they are, by 
which laws and rules of evidence and principles of justice is the 
validity of the original judgment to be tried ? Is the Court to 
open the judgment and to proceed ex aequo et bono ? or is it to ad- 
minister strict law and stand to the doctrine of the local admin- 
istration of justice? There are many more questions which 
might be put to show the intrinsic difficulties of the subject. 
Indeed, allowing the judgment to be prima facie evidence for the 
plaintiff would be a mere delusion, if the defendant might still 
question it by opening any of the original merits on his side ; for 
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under such circumstances it would be equivalent to granting a 
new trial. It can be well understood that a defendant may be 
at liberty to impeach the original justice of the judgment, by 
showing that the Court had no jurisdiction, or that he never had 
notice of the suit, or that it was procured by fraud, or that upon 
its face it is founded in mistake, or that it was irregular and bar- 
red by the local law, rei judicata^. To such an extent the doc- 
trine is intelligible and practicable. Beyond this the right to im- 
pugn the judgment is in legal effect the right to re-try it at large, 
and to put the defendant upon proving the original merits." — 
Stor. Conf. Laws, § 607. 

There is an interesting class of cases which belongs to the di- 
vision which has been just considered, and which, perhaps, with 
relation to the general rule, must be deemed to some extent 
anomalous. I mean those judgments which are founded upon, 
or involve the peculiar lex loci of the country where they were 
rendered. With regard to this, where the rule is a matter of 
indifference, and does not openly conflict with the characteristic 
or organic laws of the country whose aid is required to enforce 
it, the conclusiveness of the judgment may be readily admitted. 
But when such conflict occurs, serious embarrassments arise. 

In the cases at the head of this commentary, our Courts in- 
sist, that upon a contract made in this country and to be per- 
formed here, a foreign tribunal in adjudicating upon it shall apply 
to it our lex loci, and upon a refusal to do so, such judgment 
shall be void. This rule, if it is a correct one, must be recipro- 
cal, and thus each nation of the earth in succession may be called 
upon to administer and enforce the law of its neighbor ; and it 
will follow as a corollary that if such tribunal errs in its judg- 
ment of what the foreign law truly is, such judgment may be re- 
viewed and reversed by that country whose law may thus be 
violated, if the judgment is attempted to be enforced there. The 
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application of this rule in many cases arising on the marriage con- 
tract, is of most frequent occurrence, and is always interesting and 
sometimes diiBcult. — Bradshaw t?*. Heath, 13 Wen., 407; Story's 
Conf. Laws, 84, 86, 97, 98, 103, 104, 186, 187. 

Lord Brougham indeed has expressed himself very strongly, 
and in decided hostility to the conclusiveness generally of judg- 
ments founded on the lex loci of other countries. " If such judg- 
ments are to be deemed conclusive," he says, "the law of Algiers 
might be held binding in our Courts, or the law of Turkey might 
be recognized. In these countries a man is allowed more than 
one wife ; suppose the law of that country held conclusive here, 
and then you might be called upon to make a declaration that 
the son of a second marriage was heir, though the daughter of 
the first marriage (both wives being still alive) was in existence, 
which would be against our law, that does not recognize such 
marriage, during the existence of the first, and yet the lex loci 
contractus would say that such decree was valid. I give these 
instances (he further remarks) as examples of what would be the 
consequence of holding such foreign sentences valid, for they 
also illustrate the expediency and soundness of the view, that 
such judgment of foreign Courts are traversable. — 12 Bligh, 337 ; 
2 Clark ^ Finn,, 478. 

This course of reasoning from special exceptiohs to general 
conclusions is quite unsound, and in this instance particularly ob- 
jectionable. The prominent case put by Lord Brougham, of an 
inheritance of land in England so descending as to be claimed in 
English courts of justice by an alien issue, born in polygamy, is 
one which can never occur, and can therefore afford no aid to an 
argument ab inconvenienti. The general allegations also are 
equally inconclusive, inasmuch as they seem to contemplate a like 
impossibility, the introduction of a system of foreign law, when in 
every instance the particular judgment must be necessarily con- 
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fined to a precise isolated case of private right. As a general 
rule, it is conceded no nation is allowed in any way to interfere with 
the criminal jurisprudence of another. So that such judgments, 
whether conflicting or not, can have no direct effect given to them 
beyond the jurisdiction of the Court from which they emanate un- 
less provided for by treaty- This seems sufficiently protective. 
Judgments however of acquittal in criminal cases may be pleaded 
in bar every where. — Story Conf, Laus, cap. 16. 

In purely civil cases, therefore, this difficulty on the subject of ' 
conflict occurs. And this must arise generally in the matter of 
contract. If the contract was made in the foreign country, and 
there interpreted between the parties according to the law of the 
land, there seems no good reason why every other nation, when 
called upon, should not lend its aid to enforce the right so estab- 
lished ; and on the other hand, as the law under which a contract 
is made is, according to all just rules, a component part of it, 
every nation rendering justice between the contending parties 
upon such a contract should respect such law, and render judg- 
ment according to it ; which judgment ought to be conclusive 
every where. Such rule, e converse, seems to imply a power to 
impeach the judgment, if a clear error in law subversive of the 
right of the party has occurred, and would consequently make it 
obligatory on the foreign Court to receive evidence of such law. 
This doctrine seems to be sustained in England. — Novelli t^^. Rossi, 
2 Barn. & Ad., 757. This subject of conflicting laws, which is thus 
drawn incidentally into this discussion, is comparatively of mod- 
ern origin. Modern civilians have written upon it extensively, 
but no trace of it as a topic of scientific research is to be found 
at any period among the Romans, either before or during the Em- 
pire. This is not surprising, for there can be no conflict until 
distinct nations spring into existence, possessing exclusive and 
independent legislative power ; a state of things which hardly 
existed at any time with regard to the Romans. 
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In the infancy of Rome, it is true that powerful independent 
communities surrounded her, but commerce could scarcely then be 
said to exist, and hence that collision of rights which could only 
arise from travel beyond her borders could scarcely occur. The 
successive overthrow of these neighboring powers, and their an- 
nexation according to the usage of the Romans, rapidly changed 
the relative position of Rome towards them, and diminished con- 
tinually the possibility of collision, until under the Empire it must 
have entirely ceased, from the very cogent reason given in the 
preface to the Institute, " Omnes vero populi, legibus tarn nobis 
promulgatis, quam compositis, reguntur." — Inst, Proem. 

There is consequently nothing on this subject in any of the 
remains of the ancient Roman law, which have descended to us, 
nor does it find a place in the learned opinions and discussions 
of the imperial codes. We are therefore entirely indebted to 
jnodern civilians for this branch of the law ; and the imposing 
array of distinguished names prefixed by Judge Story to his 
elaborate work on the conflict of laws, shows that it has received 
no stinted attention. 

I have thus touched suggestively on the first division of 
foreign judgments. It remains to say something on the second 
' division, viz., judgments growing out of a state of war and in- 
volving belligerent rights and political considerations. 

Judgments of this class generally proceed from Courts of 
Admiralty. These Courts professing to be governed by the ac- 
knowledged law of nations, the claim that their adjudications 
should have in sound theory the acquiescence of all the world, 
seems quite consistent with reason. But in actual practice, as 
such judgments are often founded on deeds of violence and acts 
of unscrupulous aggression, the assent of mankind to their un- 
varying justice and propriety is pretty genefally denied. Bel- 
ligerent powers find it their interest to uphold them, because 
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they receive the full benefit of the rule in their turn on the prin- 
ciple of reciprocity. Neutral powers, on the other hand, and 
those whose general policy it is to cultivate the arts of peace, are 
reluctant to submit to their conclusiveness, and anxious to sub- 
ject them to the rule of right reason, and equal justice- Neu- 
tral powers again, are opposed to these judgments for another 
reason ; the judges who are called upon to pronounce them are 
often constrained by instructions from the Crown or other su- 
preme authority of their nation, and which they are bound to 
obey, to decide not according to the conceded law of nations, 
but in conformity with a rule calculated to advance the interests 
and promote the views of the particular belligerent. Many of 
the splendid opinions of Sir William Scott are of this character ; 
thus making the judicial warfare, with the aid of this rule, as per- 
nicious to the neutral, and even more so, than war with her ordi- 
nary train of evils under established social regulations. 

Great Britain, more than half her time at war, is highly inte- 
rested in maintaining the conclusiveness of such judgments, and 
exacting in return a general submission to that rule. Her situa- 
tion in this relation is correctly and eloquently stated by an Ame- 
rican Senator, as actually impelling her to the adoption of the 
rule. " The British have made the interests of commerce a pri- 
mary object of their cares. In the discovery and arrangements 
of wise plans, and the execution of efficacious measures for the 
attainment of this important end, they stand unrivalled in the his- 
tory of mankind. Their fleets traverse every clime and visit 
every sea, laden with the riches of the world ; they bear in their 
hands the trident of the ocean. In the time of war they enrich 
themselves with the plunder of neutrals ; their Courts appear 
every where, and condemnations are not conducted according to 
the law of nations or the rights of the parties, but according to 
instructions from the sovereign and the rapacity of the captors." 
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• 

— Clinton, Senator, Vandenheuvel vs. U. Ins. Co., 2 Johns. Cases, 
462. And Wooddeson gives the necessity of reciprocity as one 
of the controlling reasons for the adoption of the rule ; he says in 
this view, " much less ought any of our Courts to slight a foreign 
sentence. Unless we give credit to their proceedings, we cannot 
expect judgments here should be thought to merit from them 
any reverence or attention." — lb., and 2 Wood, 456. In con- 
formity with these considerations, such judgments are held in 
England entirely conclusive, even when they appear unequivo- 
cally unjust. The judges indeed, revolt, but still obey. Lord 
Kenyon's remarks on this subject in upholding such a judgment, 
will show the extent to which the rule is carried there. In a case 
where a palpably iniquitous judgment of a Court of the French Re- 
public against American property was sustained in the English 
Courts, he said, " We come to decide this case, bound and shackled 
by certain rules from which we dare not depart. The acts of 
pirates are to be treated as the acts of pirates ; they do not pro- 
fess to have any civil code of laws by which they are to be re- 
strained. But civilized nations profess to be governed by cer- 
tain rules, and the comity due from the Courts in one country to 
those in another, induces them to give credit to each other's acts, 
and so we must continue to act in this country, until the Legisla- 
ture think fit to forbid it. Whether or not those Courts (the 
French Courts) arrived at the conclusion by proper means, that 
the property in question was enemy's property, I am not at liber- 
ty to inquire ; they say in substance, * we think this is enemy's 
property,' now that concludes the case. I feel this, however, to 
be the grossest injustice towards the Americans. The French 
Courts seem in this instance to have proceeded on Algerine (nay 
or worse) principles, because they professed to proceed accord- 
ing to law, but in reality made the law a stalking-horse for an 
act of piracy. But I cannot now question the legality of the 
decision." — Geyer vs. Aquilar, 7 D. & E., 696. 
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This shows the extent to which the Courts in England, for 
political reasons, feel themselves bound to go in relation to these 
judgments, farther perhaps than the rule would carry them in 
sustaining judgments even of the first class. The regrets of 
the judges in being thus constrained to tarnish the ermine, appear 
strong enough in the last cited case, but more emphatically per- 
haps in Donaldson vs. Thompson, 1 Camp. 429, in which Lord 
EUenborough is reported to have said, " I am by no means dis- 
posed to extend the comity which has been shown to these sen- 
tences of prize Admiralty Courts. I shall die, like Lord Thurlow, 
in the belief that they ought never to have been admitted. The 
doctrine in their favor rests upon an authority in Shower which 
does not fully support it, and the practice of receiving them often 
leads in its consequences to the greatest injustice." This strug- 
gle, however, on the part of the judges, is in vain. So long as 
England's supremacy is at all concerned in the question, the rule 
must be there obeyed. 

At a period (1802) when the United States were decidedly 
neutral and pacific, this subject underwent a discussion in the 
highest courts of law in the State of New York. In the Supreme 
Court, the English doctrine of conclusiveness was very learnedly 
sustained. — Vandenheuvel vs. U. Ins. Co., 2 Johns. C, 127. 

But that case was reversed in the Court for the Correction 
of Errors, and the conclusiveness of such judgments denied, £&., 
451, and so the law here remains. An unsettled and fluctuating 
rule prevails among the other States of the Union on this subject, 
derived generally from the greater or less respect entertained for 
the English adjudications ; in many instances, however, attended 
by an anxiety to retrace their steps, and even to avail themselves 
of legislative interference, to control the law as established in 
the civil tribunals. (Maryland and Pennsylvania.) 

The American editors of Starkie have also undertaken to col- 
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lect the cases on this branch of the subject in the different States 
of the Union, and they announce the following results. 

1. That such judgments being in rem are universally con- 

clusive to change the property. 

2. That New York and Virginia subject such judgments to 

investigation, on the truth of the facts, however, on 
which they profess to proceed. 
8. That Massachusetts, Connecticut, South Carolina and 
Louisiana, hold such judgments, condemning property 
as enemy's property, conclusive of the truth of the facts 
on which they are founded. 

4. That the Supreme Court of the United States sustains the 

same doctrine. 

5. That Maryland and Pennsylvania have freed themselves 

by legislative enactments from the adjudications of 
their Courts, which had established the same rule. — 
Starkie on Ev,, n. 626. 
The diligent student may find it a useful exercise to trace 
out, with the aid here furnished to him, the fluctuations of opin- 
ion upon this important subject. 

Few topics in the law have, in their investigation, elicited 
more talent, eloquence and research. 



THESIS XXI. 



MARINE INSUEANOE, ETC. 



INTRODUCTION. 

" Malines/' who published his Lex Mercatoria in the reign of 
James I, undertakes to divide mercantile contracts into four kinds 
or classes. 1st. Regal. 2d. Notarial. 3d. Verbal. 4th. Extrav- 
agant. Baron Comyns, to whose sound judgment the Bar constant- 
ly defers, has given some weight to this division, by adopting it 
in his Digest Com. Dig., Tit. Merch. E. 1. 

" Regal Contracts" are " those which are made between kings 
and princes and merchants, which caused the kings of Portugal 
to be called royal merchants." These, Malines says, are called 
by the civilians, solemne. 

" Notarial Contracts" are such as are made by public acts 
and instruments before notaries, to the end that all things agreed 
upon, on either side, may be duly accomplished. 

" Verbal Contracts" are made between party and party or by 
means of brokers and mediators, and that only by word without 
writing. 

" Extravagant Contracts" are so called because the manner 
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either of buying or selling of commodities and the payment made 
for the same is rare and but seldom used in some places." — MaL, 
122. 

These are the definitions of M alines. The distribution is of 
no value, however, at the present day, all the contracts of mer- 
chants being fully embraced by the common law division of con- 
tracts by parol or contracts under seal. The first embracing all 
verbal contracts and also all written contracts without seal, and 
the last confined to those under seal. 

The policy of Insurance belongs to the first class. A few of 
the interesting questions to which this contract daily gives rise, 
are recorded in the following cases and commentaries. 

§ 1. The ship as a subject of insurance. 

§ 2. Technical total loss, and abandonment on surveys and 
estimates. 

^ 3. Sea- worthiness, defective equipments, negligence of mas- 
ter and sale of ship, sale of cargo. 

§ 4. Abandonment generally. 



SECTION I. 



CASE. 
Isaac Webb and others vs. The Mohawk Ins. Co. of N. Y. 

Superior Court, N. Y. 

On the third day of June, 1825, the plaintiff insured with the 
defendants a " floating light." The policy thus expressed the in- 
surance : " That plaintiffs do make insurance and cause to be in- 
sured at and from New York until she is safely moored off Carys- 
fort Reef to go by the way of Key West, upon the apparel 
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and other furniture of the good vessel called the Floating Light, 
whereof is master, &c. Beginning the adventure at 

and from New York aforesaid, and so shall continue and endure 
until the said vessel be safely moored off Carysfort Reef twenty- 
four hours in good safety'^ The matter in italics was in manu- 
script in the policy and the residue in print. 

It appeared at the trial, that the Government of the United 
States had entered into a contract with the plaintiffs, who were 
ship-builders, to build a floating light, to be stationed on Carys- 
fort Reef, payment, however, was not to be made by the govern- 
ment until a certificate should be received by the Collector of the 
port of New- York, that the said floating light was safely moored 
on said Reef . 

Floating lights are strongly built hulks, of peculiar structure, 
well known to nautical men, and are intended to be moored at 
the entrance of harbors and in the vicinity of dangerous places, 
to guide mariners in their approach, and furnish supplies of all 
kinds to vessels in need of them. Not being intended for navi- 
gating from place to place, their sailing and other equipments are 
accordingly of a peculiar character, adapted to the service in 
which they are to be employed. The master, in giving an ac- 
count of the course of her voyage, stated that when he started, 
he intended to have made Key West at once, which could have 
been easily done with an ordinary square-rigged vessel. That 
with such a vessel, after making the Little Isaacs, he would have 
crossed the Gulf in about a S. W. direction, and have made the 
Reef at once. That the light-boat, however, in attempting to 
cross, from her structure and sails, fell to leeward, and made the 
land, the Florida coast, which she was constrained to continue 
hugging for three successive days, when she was carried ashore 
by a strong current and stranded, and afterwards abandoned as 
totally lost. 
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That with an ordinary square-rigged vessel, when she made 
the Little Isaacs, with the wind they had, they would have 
reached Carysfort Reef in about eighteen hours. The loss was 
ascribed entirely to the peculiar make and equipments of a light- 
boat. After the abandonment had been duly made, the wreckers 
succeeded by great exertion in getting her off, when she was 
found to have sustained but little damage, and was sold at Key 
West under the judgment of the Court of Admiralty awarding 
fifty per cent, to the salvors. She was purchased by a stranger 
who afterwards sold her to the plaintiffs. They caused her to 
be repaired and placed on the Reef, and received the full amount 
they stipulated for in their contract. 

In the progress of the trial, the plaintiffs proposed to ask the 
Secretary of the Company, who filled up the policy, whether the 
Company understood that they were insuring a " light-boat" or 
a vessel called a light-boat. The question was objected to, but 
ruled by the Court to be admissible. The Secretary stated that 
the officers of the Company understood they were insuring a 
light-boat, but he did not know whether they had any knowledge 
of her equipments or of the mode of navigating her. 

It also fully appeared, that the route actually taken by the 
light-boat was an unusual one, and very dangerous, and only 
used by vessels of heavy draught of water, which on that account 
could not take the safe and more usual route. 

Anthon and Slosson, for the defendants, insisted 

1. That the subject of the insurance was not a sea- worthy 

vessel. 

2. That there was a deviation. 

3. That plaintiff had no right to abandon. 

4. That the abandonment was waived. 
Cutting and GrifSn, e. cont. 
Hoffman, J., ruled as follows — 
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1. That as to the sea- worthiness of the vessel, the rule is, 
that in every contract of insurance there is an implied war- 
ranty that the vessel was sea- worthy. That in ordinary cases a 
ship or vessel to be sea-worthy must be strong, stanch, well 
equipped and manned, and navigated by a captain of competent 
skill. That she must be in a condition to make the intended 
voyage by the usual route, and in the usual manner. 

That in these several points of view, if this vessel was an 
ordinary sailing vessel, she was clearly not sea-woHhy ; but that« 
in judging of sea- worthiness, he would direct the jury to consider 
the nature and character of the vessel insured. That in the 
present case the vessel was insured as a " light-boat," and her 
character and construction, in contemplation of law at least, 
known to the defendants ; and he would therefore leave it to the 
jury to say whether the vessel in question was built as vessels 
are ordinarily built for such purposes, and was equipped and 
rigged in all respects as such vessels are usually equipped and 
rigged, when intended to be navigated on the ocean to the place 
of mooring. That he would direct them that if they found this 
to be the fact, that then this was a sea- worthy vessel in judg- 
ment of law, although she might not have been able, from the 
peculiarity of her construction, to pursue the voyage by the ^ay 
of Key West, in the ordinary track. 

2. As to the alleged deviation, he would direct the jury to 
consider, whether the departure of the vessel from the ordinary 
track to Key West, which appeared to have taken place, was 
intentional on the part of the captain, and unnecessary, or arose 
from the impossibility of navigating such a vessel in the ordinary 
route. If they found that the captain had not intentionally 
unnecessarily departed from the usual route, but had been con- 
strained to do so from the character of the boat, there was no 
deviation. 

20 
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3. That as to the risht to abandon, if the jury should believe 
that the vessel when stranded was in a situation to render her 
entire destruction in a high degree probable, the insurer had a 
right to abandon her in the first instance. That, however, if at 
the date of the abandonment she was afloat and in safety, and 
had reached Key West, then they had no right to abandon, and 
the recovery must be for a partial loss. That, on the other 
hand, the abandonment would be available, if she had not at that 
time actually reached her port in safety. 

4. As to the waiver of the abandonment, if the jury should 
find from the evidence, that, after the abandonment had been 
duly made, the plaintiffs or their agents resumed the possession 
of the vessel, and repaired her without the consent of the in- 
surers, and treated her as their own, it was a waiver. But if she 
was sold to a third person bona fide, under the decree of a com- 
petent tribunal, and then sold by such third person boni fide to 
her former owners, such purchase, and the subsequent repairs by 
the owners, would not be a waiver. 

Verdict for plaintiffs, $22,878 — total loss. 



COMMENTAKT. 

This case belongs to a branch of the law of comparatively 
modem date. I do not mean by this to be understood as dis- 
senting from the conclusion of Mr. Duer, in his interesting and 
learned introduction to the law of insurance. — 1 Duer on Ins. 1, 
sect. 1, 2. He has there satisfactorily enough established the 
antiquity of the contract, and I fully agree with him, that it is in 
all reasonable probability coeval with active commerce. The 
moulding, however, of its scattered members into a science is the 
work of modern times.— Po^A, Disc. Prelim, au Cont cTass. xvii. 
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England (the magna parens of our law) commenced its 
cultivation at a very recent date. Its growth, nevertheless, has 
been rapid, and there are few heads of the common law, marked 
as they are with the subtlety and logic of a metaphysical a^, 
which display to greater advantage the action of the legal mind. 

Lord Mansfield, justly styled the father of the commercial law, 
gave to this science its first effective impulse. When he became 
Lord Chief Justice in 1756, the law merchant was traditionary 
and consequently uncertain. He consulted habitually with the 
leading merchants, and drew copiously also from the usages and 
ordinances of other nations, and thus enriched his decisions, and 
stamped upon them all the authority that such subjects could re- 
ceive. 

From his day the law of insurance in particular has been 
studied with great perseverance ; and the classic and original 
works which adorn our libraries, are proud evidences of the 
acuteness and learning which have been devoted to this subject. 

From the reign of Elizabeth to the year 1756, our books of 
Reports are almost silent on this head. It is said that a diligent 
search has discovered but sixty cases occurring during that 
period, and of these there is perhaps scarcely one that has the 
stamp of authority. — Park on Ins., Intr, Since that era, however, 
our books are rich in learned discussions and eloquent adjudica- 
tions. 

From this abundance the student who seeks a thorough ac- 
quaintance with this branch of the law can be at no loss for 
assistance. In commenting on this case, and on several others 
which will follow, some general knowledge of the law is presup- 
posed. This, however, will not preclude the introduction of cer- 
tain definitions and general positions for the better understanding 
of the subject. But any attempt at a compendium would be out 
of place. Beneke's celebrated work supplies a very correct de- 
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scriptive definition of the subject, which will answer ray purpose 
in the introduction of this branch of the law to the unlearned 
reader, inasmuch as it also states and defines terms of constant 
dteurrence. 

'* Insurance is a contract by which, for a compensation agreed 
upon, one person assumes certain risks to which another is ex- 
posed. 

'' He who assumes the risks is called the assurer, and he who 
renounces or transfers the risks to which he would otherwise be 
himself exposed, is called the assured. The compensation paid to 
the assurer for assuming such risks, is called the premium, and 
the written instrument which is for this purpose executed be- 
tween the assurer and assured, is called the policy of insurance." 
— 1 Benn. SysL del. Ass,, p. 1. 

Definitions expressed in a foreign language sometimes more 
strongly impress the student's mind than such as are conveyed 
in his own familiar tongue ; and as the beautiful language of Italy 
is not often to be found lending an ornament to the law of the 
land, I have thought it might be both useful and pleasing to 
the student to introduce the same definition from the translation 
of Rossetti. " L'assicurazione d un contratto, mediante il quale 
taluno si assume verso un convenuto compenso, certi rischi,ai quali 
un altro si trova esposto. Assicuratore si chiama quelle che in tal 
guisa si addossa i rischi altrui ; Assicurato quegli che renunzia e 
cede ad un altro quel rischi, che senza una tale cessione drorebbe 
correre egli stesso. II compenso, che si paga all' assicuratore per 
r assunzione del rischio chiamassi premio, e denominata viene 
polizza di sicurta, quell' instrumento in iscritto, che a tale og- 
getto viene esteso fra assicuratore ed assicurato." — Benn, ub. sup. 

This contract may be made to embrace every species of con- 
tingency, risk, or doubtful event, and hence it has been used in 
matters of marriage, birth, baptism, lottery, games of chance, &c. 
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In such cases, however, it has been found of pernicious tendency, 
and has been in many countries restrained by law. — Benn,, iL 

Its most useful application is certainly to maritime risks. 
Vessels and their cargoes, and the multiplied and varied interests 
which persons may have in them, are the subjects of this species 
of the contract, and the dangers of the seas are the perils against 
which protection is sought. In its pure character in such cases 
it is a qontract of strict indemnity. 

The policy has no invariable form fixed by law ; the parties 
may bind themselves effectually by any instrument expressing 
their mutual engagement. The law of insurance, however, has 
grown up in connection with a form of ancient origin, and in 
common use, which although generally censured for its laxity and 
imperfections, is now by various adjudications reduced to such 
certainty of meaning, that it would be highly unwise to depart 
from it. 

When the subject of the insurance is injured by any of the 
risks or perils insured against, this is called a loss, and is either 
partial or total. 

Stipulations are introduced into the policy regulating the 
manner of making proof of such losses, so that good faith being 
on all sides observed, these " preliminary proofs," as they are de- 
nominated, enable the assurer without delay to render to the as- 
sured the full indemnity which is the object of the contract and 
to which he has obligated himself. These general remarks, in- 
troduced for the reasons above-mentioned, will sufficiently aid 
the needful commentary on the reported case. 

This case is remarkable, in the first place, for a difficulty which 
presented itself in relation to the subject matter of the insurance. 
A *' light-boat" is a strongly built, heavy hulk, intended to be so 
firmly moored at dangerous points, as to set at defiance the 
action of winds and waves. When so moored, her peculiar 
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equipments come in play- A heavy bell ri^ed on board of her, 
in thick, dark and foggy weather, warns vessels of their posi- 
tion, and conspicuous lanterns, rigged in like manner, give the 
same warning at night. Such boats are generally laden with 
all manner of supplies, to aid sut 
tion with a light-boat is almost e 
consequently her equipments in 
limited character. 

In this case, therefore, it was 

1. That she was not a vess 

policy, and that it then 

2. If she was, that from he 

the circumstances attending her loss, she was unsea- 
worthy. 

If the policy had been construed according to the htter, the 
objection on the second point would have been fatal ; the Court, 
however, gave a liberal interpretation to a standing rule on the 
subject, viz., that the written control the printed words; and 
they allowed proof, as in case of a latent ambiguity, to show 
that a light-boat, and not a vessel called a " Light-Boat," was 
the subject of insurance. Perhaps, in this particular instance 
the application of both rules was properly made by the judge. 
— 1 Greenl. on Ev., 340. Mr. Duer gives another and perhaps 
better reason for the introduction of such testimony in simitar 
cases, based on the maxim " falsa descriptio non nocet," and the 
authority of Emerigon, Cassaregis, &c. — 1 Duer, 132. In gen- 
eral, however, in similar cases it is advisable and necessary to 
apply to the Court of Chancery to reform the contract, accord- 
ing to the understanding and intention of the parties. — 1 Phil., 
13, 14. 

That the vessel is sea-worthy, is an implied warranty in all 
policies of insurance, and the assurer therefore makes no investi- 
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gation on this head. To be sea-worthy a ship, among many 
other things, must be of a proper construction. — Watt v$, Morris, 
1 Dow, 32. I presume this must mean a construction usual to 
the kind of vessel described. Here the vessel insured is a 
'* floating light," and her construction was both usual and indeed 
perfect as such. 

Extensive bathing-houses are navigated to various points of 
the harbor in our seaport towns ; if such a structure should be 
the subject of insurance, a suitable construction would be im- 
pliedly warranted, but this implied warranty would be satisfied 
by proof of qualities very different ftom those of a sailing vessel. 

In some of the commercial countries of Europe the assured 
is bound to give a very pai'ticular account of the structure and 
equipment of the vessel insured, and the number of voyages she 
has made ; and every wilful misstatement vitiates the policy. In 
England, bowever, and in America, as the several Insurance 
Companies have lists or catalogues of all insurable vessels, and 
are thus informed of their character and standing, this usage 
does not exist — the name of the vessel is enough. — 2 Benn,^ 
p. 255. 

On the subject of deviation, the Court laid down the usual 
role with perfect accuracy, but it is by no means clear that such 
rule was at all applicable to the case before the Court. Had the 
insurance been upon a common sailing vessel on a voyage from 
New- York to Carysfort Reef, as there are two routes the cap- 
tain would have been compelled to select the most usual; and if 
driven from that, by a necessity he could not control, he would 
certainly have been justified in taking the other and less safe 
course, and there would clearly have been no deviation. Here, 
however, there was in the first place a very special subject 
matter of insurance, whose prominent quality, supposed by the 
law to be known to the insurers, was her very defective and 
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limited navigability. It was perfectly competent to the insurers in 
such a case to stipulate expressly for the safest route for the voy- 
age; and if the Gulf Stream was an insurmountable barrier to such 
a structure, a change of route, ex necessitate, was at the risk of the 
insured, and would discharge the policy, for the assured must at 
least be considered as- warranting her qualities so far as to take 
upon himself the risk of her being able to perform the voyage in 
the designated route. The implied assurance of this ability, and 
the comparative safety of the route selected and expressed, may 
Kave determined the defendants to enter into the contract. This 
view of the subject would ha\re resulted in a judgment for the 
assurer. 

This boat was finally stranded, by the force of currents 
which she had not the power from her structure to resist. 
There is in the books much technical nicety on this subject of 
stranding, generally arising from subtle attempts ^o bring a 
casualty of this nature within the terms of the policy which 
exempt the underwriters from losses on certain articles id a cer- 
tain extent, except in the case of stranding. This being a clear 
case of pure stranding, these niceties need not be considered. 
It did not, however, necessarily result from the fact of stranding 
that the owners were entitled to treat her as totally lost, and to 
abandon. — Patrick vs. Com. Ins. Co., 11 John. 13. Whether it 
be such total loss or not depends upon the practicability of 
getting her afloat, or upon the fact that her situation is such as 
to render her entire destruction in a high degree probable. — 
King V8. Hartford Ins. Co., 1 Conn., 422. The owner is not 
bound to wait such result, but may act upon his own risk, on the 
probabilities of the case ; and if they continue the same at the 
time of the abandonment, he may recover for a total loss, 
although she is afterwards got off uninjured. It^may be ques* 
tionable whether the right, in this case, was not too much ex* 
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tended by the learned judge. The vessel had no doubt been 
relieved from her perilous situation before the abandonment, but 
was not yet in entire safety by having reached her destination. 
She was, however, afloat, and in this view the loss had ceased to 
be total ; this, in ordinary cases, would determine the right to 
abandon. — 2 PhiL, 21 1 . Here, however, she was chargeable with 
salvage, which was afterwards fixed at one half her value. This 
was the proper ground on which the right to abandon ought to 
have been placed. It did not at all depend on the contingency 
of performing her voyage, or re^iching any intermediate port in 
safety. On this portion of her course sea perils might have 
created a new ground of abandonment, had the first proved insuffi- 
cient from any cause. 

The vessel, in this instance, was thus relieved from her immi- 
nent peril at an expense of more than half her value ; she was 
therefore a technical wreck, and consequently the original aban- 
donment, on the ground of stranding, remained good and available. 

This effect of the lien for salvage, in creating a technical total 
loss, is sustained by Washington, J., in the case of Quin vs. The 
Union Ins. Co., 1 Wash. C. C, 331, which was a case of capture, 
recapture, and salvage. He there remarks as follows : " The 
principles are, that a capture as prize will authorize the assured 
to abandon as soon as he has notice of the fact, provided the loss 
continues up to the time when the abandonment is made. If the 
vessel is recaptured by a friend before the abandonment is made, 
the right of abandoning may or may not be defeated, according 
to the circumstances of the case. If the recaptiure be made with 
a view to salvage, and this, together with the expense, do not ex- 
ceed one half the value of the vessel, the insured is not at liberty 
to throw the whole loss upon the underwriters by abandoning to 
them." Consequently the right to abandon would have been per- 
fect had the salvage exceeded half her value. 
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Whether an abandonment regularly made has been waived or 
not| depends upon a variety of circumstances indicating such in- 
tention, or inconsistent with the idea of a transfer of title to the 
assurer, and is consequently a question sometimes of mere fact, 
sometimes mixed of law and fact, and sometimes purely of law ; 
and therefore to be disposed of by the jury or the Court as the 
case may require. — Coureier vs. The Phil. Ins. Co., 5 S. & R., 1 13 ; 
2 Phil., 452. In this case the bona fides of certain acts was to 
be determined ; this was the province of the jury, and they being 
satisfied on this head, there was no ground remaining to presume 
a waiver. 



SECTION II. 

CASE. 

Geo. G. Mitchell vs. The National Ins. Co., in the City of 

New- York. 

Coram Hoffman J. — Superior Court, 1831. 

Assumpsit on a policy of insurance on the schooner Eclipse. 

This vessel was insured by the defendants on the fifth of 
January 1830, on a voyage " from New- York to Oratava (Ten- 
erifie), at and from thence to one other port in the Canary Islands, 
and back to a port of discharge in the United States." The 
policy was valued and in the usual form. 

The vessel proceeded to Oratava and there took in a cargo, 
deliverable by the bills of lading part at Philadelphia and part at 
New- York. On her home voyage she encountered severe storms, 
and was much damaged, but arrived otherwise in safety at the 
port of New- York, where she ended her voyage, delivering there 
the portion of her ca,rgo consigned to that port, and sending 
round to Philadelphia, by sloops, the portion destined by the bills 
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of lading for that port. Shortly after arrival, and before the 
discharge of her cargo, the plaintiff caused a survey to be held on 
board of her by two of the port wardens, who upon a full ex- 
amination recommended the necessary repairs. Estimates were 
then furnished by the ship-carpenter, rigger, chandler, block- 
maker, &c. And it appearing from these that it would require 
more than a moiety of her value to repair her,* the owner aban- 
doned her to the defendant. 

The plaintiff having proved these facts, and produced the sur- 
vey and estimates, and verified the estimates by the mechanics 
by whom they were made, claimed a verdict for a total loss. 
The defendants then proved, that after the survey and abandon- 
ment the plaintiff had sold the vessel at public auction without 
their assent, and that the purchaser put her in perfect order for 
a sum amounting to about one-third of her value. They also 
proved that the estimates were erroneous in point of fact, that 
they had objected to them on this ground when offered as the 
basis of the abandonment, and had requested the plaintiff to pro- 
ceed with the repairs, which they undertook to 'pay, and which 
he had refused to do. 

Anthon, for the defendants, on these facts insisted that the 
evidence satisfactorily established that there was not a technical 
total loss in this case, because the actual repairs, one-third off, 
did not amount to one half the value of the vessel. That the 
estimates were mere matters of opinion, and were proved to be 
erroneous^ and must therefore yield to the actual fact. That if 
the insured will abandon upon estimates, ^ch abandonment 
must be at his own peril ; the abandonment will be void if the 
estimates are not sustained by the fact. That in this case too, 
the plaintiff had been warned by the defendants that the estimates 
were erroneous, and had been requested to make actual repain, 
which they had refused ; that the defendants having accompa- 
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nied this request with a promise to pay for such repairs, what- 
ever they might amount to, the plaintiif had no right after such 
an offer to persist and abandon for a total loss (Wood vs. Lin- 
coln and Kennebec Ins. Co., 6 Mass., 484 ; Hart vs. Del. Ins. 
Co., 2 Wash. C. C, 346; Condys. Marshall, 562 in notes, 
Ritchies vs.V. S. Ins. Co., 5 S. and Rawle, 508). 

He also insisted that the vessel having ended her voyage, 
and being in safety in her home port, and all parties present, 
the plaintiff was bound to repair at all events, and could not 
abandon on estimates, and that the sale made by the plaintiff 
after the abandonment, being unauthorized by the defendant, was 
a waiver of the abandonment. 

W. Slosson, e con. for the plaintiff, contended that the aban- 
donment was of necessity founded on the estimates, and that such 
estimates must be in all cases to some extent conjectural ; that 
to wait until the actual cost could be ascertained, would de- 
prive the insured of the rfght to abandon, which could not be 
done after the cost is ascertained by actual repairs, and that con- 
sequently, in all cases of abandonment on estimates, the entire 
accuracy of such estimates was not the question ; the only admis- 
sible inquiry was, were they obtained bona fide ? That the aban- 
donment in this case, being therefore valid at the time, could not 
be defeated by subsequent events. That there was no case to 
sustain the defendant's position, limiting the right to abandon on 
estimates to a foreign port. 

He also cited Peale vs. The Merch. Ins. Co., 3 Mass., 69, and 3 
Kent Com., 293, in opposition to the position of the defendant that 
^n offer to pay the actual expenses defeats the right to abandon^ 
and Centre vs. The Am. Ins. Co., 7 Cow., 564, in opposition to 
the position of the defendant that the sale of the vessel was a 
waiver of the abandonment. • 

Hoffman, J., ruled that the plaintifis had a right to abandon 
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on estimates in this case, and the fact that this was done in the 
home port made no difierence in the rule. That the only ques- 
tion for the jury was whether the estimates were obtained bona 
fide. That the sale and the offer to pay for the repairs, did not 
affect the abandonment. 

Verdict for plaintiff for total loss. 

Upon an application for a new trial in this cause, the Court 
ruled the following points. 

1. That the general principle is, that an injury which re- 

quires an expense to repair it exceeding a moiety of 
the value of the vessel when repaired, authorizes an 
abandonment and claim for total loss. 

2. That a regular survey and estimate of the expense, is a 

proper ground of abandonment. That such survey, 
however, must be full and complete, and made in good 
faith, and if so, it authorizes an abandonment, though 
the estimates prove to be erroneous. 

3. That such abandonment cannot be made at the home 

port, or after the voyage is terminated. The assured 
in such case must repair and claim a partial loss, un- 
less the vessel is entirely unworthy of repairs. 

4. That the offer of the underwriters to repair, even at a 

port of necessity, if made in good faith and without 
delay, takes away the right of abandonment, and a for- 
tiori if made at a home port. 

5. That the evidence in this case showed that the estimates 

were partly conjectural, and that the survey having 
been made before the cargo was discharged, was not 
full and complete, and that besides the bona fides of 
the estimates, the judge ought to have left it to the 
jury to pass on the character of the survey. 
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On the effect of the sale, the Court reserved their opinion ; a 
new trial having been granted, the suit was compromised by a 
payment of the actual amount of repairs. 



COMMENTAKY. 

In the commentary on the preceding case, losses were said to 
be divided into total and partial. This case presents a sub-divi- 
sion of total losses into physical and technical. A physical total 
loss is an entire destruction of the subject insured. A technical 
total loss is a mere injury to the subject insured, but of so serious 
a nature, that the law deems it of no value any longer to the 
insured. 

Technical total Ipsses, in this sense, are peculiar to the law of 
insurance in the United States, and the term itself, it is believed, 
is purely of American origin. — Am. Ins. Co. vs. Arden et al., 20 
Wend., 300. 

The English law admits of constructive total losses in some 
special instances ; these, however, differ entirely from the Amer- 
ican technical total loss, and are generally complex cases marked 
by an entire defeat of the voyage or adventure. — ^Bond vs, Hamil- 
ton, 1 T. R., 187 ; Hildiard on Ins., 403 ; 2 Phil, on Ins., 286- 

There are no cases of injury to the vessel, leaving her in a 
condition short of utter innavigability, where the assured are al- 
lowed, according to the English cases, to convert a partial loss, 
in fact, into a total loss, by abandonment, as is common in the 
United States. — Doyle vs. Dallas, 5 B. & C, 597 ; Hildiard, 406. 
The rule creating a technical total loss of a ship, if injured to 
a moiety of her value, has never been acted on in England. It 
is there the duty of the master to repair, where the loss is short of 
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an actual total loss, and he is only then excused when he has no 
means of repairing, and cannot procure them on hypothecation. — 
Am. Insurance Co. vs. Centre, 4 Wend., 52. 

The present case, then, brings before us a particular and pe- 
culiar branch of the law of insurance, which may be disposed of 
under the following inquiries : 

I. What is meant, in this sense, by a technical total loss of a 

ship, and what circumstances create such loss ? 

II. How are the facts which constitute such loss to be ascer- 

tained ? 

III. By what circumstances may such facts be controlled 

and the loss remain partial ? 

Most, if not all of these questions, especially when considered 
with reference to and in connection with our definition of a tech- 
nical total loss of the ship, are necessarily peculiar to our law. 
In almost every other particular the law of insurance here and in 
England is identical. This consideration gives to this case its 
special interest. 

In England, to entitle an owner to claim for a total loss of a 
ship, for injuries sustained by sea perils, when she still exists in spe- 
cie, she must be so damaged that the cost of repairs would equal 
her value when repaired. — 2 Phil, 295. To use the language of 
some of her judges, "she must be a mere congeries of planks," "she 
, must be utterly useless without enormous expense." ' " The ship 
must be so injured by the perils of the seas as to prevent her from 
being used as such."— IfiW., 384. Allen vs. Sugure, 8 B. & C.» 
561. So far from an abandonment helping the conclusion, she 
must be in such a state as to make an abandonment idle and 
unnecessary. From these and other similar expressions of the 
judges, to be found in the books, it is clear that the loss to be 
total must, there, be as entire (the subject matter considered) as 
if she were finally and irrecoverably submerged in the ocean. 



316 THE LAW STUDENT. 

In the United States, on the other hand, the loss is total, techni- 
cally, if she is damaged by perils of the seas to half her value. 

There is a collection of usages and customs of the seas, by 
" Cleirac," in which is contained one of the earliest treatises on 
Insurance, usually cited under the title " Le Guidon." In this 
work is found the following passage : " Le Marchand chargeur 
est en liberty de faire k ces assureurs de la propriety qu'el a en 
la marchandize chargee, lors et quand il advient ayarie que excdde 
ou endommage la moietie de la marchandize, ou t^l empirance en 
la marchandize, qu'ele ne value le frdt, ou peu-de-chose d'avan- 
tage."-^Ch. 7, Art. 1. 2 Marsh on Ins., 663, in notes. This passage 
is, in terms, applied to goods only ; but Story, J., remarks, that it is 
not restrained to them, but is equally applicable to the ship, and 
has been applied in the common law authorities indifferently 
to each. — " Peale et al vs, the Merchants' Ins. Co., 3 Mass., 69. 

From the passage of '' Le Guidon" all the Judges agree that 
the American rule has been derived. It is a rule of public con- 
venience and certainty, and has been adopted as the governing 
principle in some <o( the most respectable States in the Union, 
and i§ now so generally established as not to be easily shaken. — 
Story, J. Biays vs. the Chesapeake Ins. Co., 1 Wheat., 228, in 
notes. The application of this rule was probably first made in 
the city of New- York, where the business of Insurance was most 
actively pursued by numerous wealthy Underwriters, during the 
wars of the French Revolution, a period of peculiar commercial 
activity, the result of the wise neutrality adhered to by the Fed- 
eral Government. 

The first trace of this rule in the Reports of the State of 
New- York is as early as the year 1802; and it then makes its 
appearance not as a matter in debate, but as well known and 
perfectly naturalized. In that case the only point disputed and 
decided was the deduction of one-third new for old in computing 
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the extent of the damage, \7hich deduction was there, by the 
unanimous opinion of the Court, disallowed, and held to apply 
only to cases of partial or average loss. — Dupuy vs. the United 
Ins. Co., 3 John. Cases, 182. In the next case, Smith vs. Bell et 
al., 2 Caines' Cases in Error, 154, there also was no controversy 
in relation to the moiety rule ; the deduction was alone contested, 
and Chancellor Kent, then Chief Justice of the Supreme Courts 
ruled in this case at Nisi Prius, in conformity with the case last 
cited, that when the repairs are equal to half the value and more, 
the insured have a right to abandon. 

" That the rule is general, and has no reference to the distinc- 
tion of new for old. That it is the actual expenditure or damage 
which is taken into view, and on the abandonment the insurer 
has all the benefit of the repairs. That the rule of deducting one- 
third new for old can be applied only in case of partial loss." The 
Court, however, for the Correction of Errors, reversed this deci- 
sion, overruled the doctrine, and decided, *' That, from the nature 
of the contract of insurance, the allowance for replacing the old 
materials with the new is reasonable and proper, and on the prin- 
ciple that the subject insured has been enhanced to that amount, 
that deduction ought to be made before the test of technical total 
loss or not is applied ; that doctrine being expressly founded on 
the position, that the subject has been deteriorated more than 
one-half — lb. 

This decision does not meet with the approbation of Story, J., 
who says, " I have examined the reasons given by the Court of 
Errors for the reversal, and I am compelled to say that they do 
not con vincemy judgment." " Ego assentior Scfievote." — Peale 
et al. vs. The Merch. Ins. Co., 3 Mass., 76 ; Bradlie vs. Maryland 
Ins. Co., 12 Pet., 899. This, however, is now the well-settled 
rule, both of New- York and Massachusetts. 

Chancellor Walworth, in the Court of Errors of the State of 
21 
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New- York, thus states the law. " It is a well-settled rulp of Ame- 
rican insurance law, that if a vessel is damaged by any of the 
perils insured against, so that the necessary repairs to restore her 
to her former state, and render her sea- worthy, will exceed three- 
fourths of her value before the disaster, the ovimer is not bound 
to repair, but may abandon for a total loss. The injury is usually 
spoken of as an injury to more than half the value, because in 
estimating the repairs one-third of the amount is deducted, on 
the ground that the vessel is made more valuable by substituting 
new materials for old." — Dickey vs. Am. Ins. Co., 3 Wen., 662. 

Putnam, J., in the State of Massachusetts, giving the opinion 
of the Court in the case of Dublois vs. Ocean Ins. Co., 16 Pick., 
312, 1835 (in which this moiety rule is in all its parts adopted), 
says, *' We hope that in this State it will be considered as settled, 
that a deduction of one-third new for old is to be made in re- 
gard to technical total losses, as it is made in regard to partial 
losses." 

The controversy on this subject has been for many years 
considered at rest. It has been recently renewed, however, with 
much energy and learning, and the opinion of Chancellor Kent 
insisted upon as being most consistent with law and sound rea- 
soning. — Lockw. Reversed Cotes, p. 256, 292. 

A total loss in fact, which precludes the application of the 
one-third rule, and a repairable state of the vessel conventionally 
held as a total loss, which admits and requires the application of 
the rule, practically involve ideas so opposite to each other, that 
we are not surprised at the collision of opinion which originally 
existed on this subject. The justness of the rule in the case of a 
technical total loss, has been long perceived and acquiesced in. 
Any effort to disturb it seems unwise. The whole subject is 
anomalous, or at least conventional. The rule to be applied to it 
must necessarily partake of the same character. A damage to 
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the extent of one-half the value can never, logically speaking, be 
a total loss. When it is adopted as such for the convenience of 
commerce, qualifications and restrictions derive their authority 
from the same source. 

There still remains, however, an important difference between 
New- York and Massachusetts, in the practical application of the 
rule, in the essential particular of the value to be attached to 
the subject insured. In making this computation, different modes 
of valuation have been attempted on various occasions : " the 
value in the policy," " the market value," and " the value in relation 
to the voyage in which she is engaged." In Massachusetts the 
value in the policy, if the subject is there valued, is the standard. 
— lb,, Sl4. Orrok vs. Commonwealth Ins. Co., 21 Pick., 467. But 
in New- York the general market value of the vessel at the time 
of the disaster, without regard to the value in the policy, or to 
her value for the particular voyage, is the standard. And the 
Courts there strenuously insist, that this mode of valuation (espe- 
cially when her value on the particular voyage is attempted to 
be referred to) is essential to the existence of the general rule. 
"If we do not look (say the judges) to the simple abstract value 
of the ship, what becomes of the rule ? Are we not thrown upon 
what is contended to be the English doctrine ? We are made 
in all cases dependent on foreign considerations ; such as the 
length and hazardous nature of the voyage. The unmixed value 
of the ship, and the comparative value of the repairs, were adopted 
by the American Courts to avoid complication and uncertainty." 
— Centre vs. Am. Ins. Co., 7 Cow., 580, and Fontaine vs. Phoe- 
nix Ins. Co., 11 John., 293. 

This doctrine of the market value as applicable to all cases, 
is strongly affirmed by Chancellor Walworth in Error, Am. Ins. 
Co. vs. Centre, 4 Wend., 50. It was not, however, in that case 
disposed of, the parties having agreed to abide by the valuation 
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in the policy. It is also distinctly held to be the true rule in the 
Supreme Court of the United States. — Patapsco Ins. Co. vs. 
Southgate, 5 Pet., 504, affirmed Bradne vs. Maryland Ins. Co., 
12 Pet., 378, 2 Phil., 287. When there is no valuation in the 
policy, it is presumed the application of the rule of the market 
value at the time of the disaster would be uniform. 

The next inquiry suggested by this case is, by what process 
can it be ascertained that her repairs will exceed half her value? 

A survey of the vessel ascertaining the extent and character 
of the mischief, together with the estimates of the shipwrights 
and others of the expense which must attend such repairs, is the 
usual evidence produced. 

" The owner is certainly not bound to wait tin til the expenses 
are ascertained before he abandons. This ascertainment can be 
only after the repairs are made, and then it is too late to abandon. 
Probability must be the guide. Under the French law, our sur- 
veys alone would warrant an abandonment. — 1 Valin, 651 ; 1 
Emer.t 576, 577, 579, 580. With us they have no official force, but 
are considered as properly influencing the conduct of the master. 
Fairly made and pursued, they are evidence of his good faith. — 
Emmet (arg) Centre vs. Am. Ins. Co., 7 Cow., 576, 577. 

In reply, it is said that the vessel cannot be abandoned on the 
opinion of surveyors ; that opinion is not belief, and must be justi- 
fied by facts to make it available. — Duer and Ogden {arg) ib., 574. 
All these remarks are correct in themselves, and, taken in con- 
nection, place the matter upon its true ground, the carefulness 
and bona fides of the survey, and seem to be free from exception 
and conform to the view taken of the matter by Chancellor Kent, 
who, considering the same subject, and directing a jury, left it 
to them to say whether the survey relied upon was honest, in 
which he seems to have been sustained by the Court. — Fontaine 
vs. Phoenix Ins. Co., 11 John., 203. 
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The right to abandon on surveys under the moiety rule adopt- 
ed in our Courts may (as has been said) frequently tempt to a 
fraudulent abandonment of the voyage, in the hope of greater 
gains by this than by its honest pursuit. — Duer and Ogden (arg) 
Centre vs. Am. Ins. Co., 7 Cow., 671. Still, however, there 
seems, under the rule, no other mode of proceeding. The master 
and owners must act upon surveys necessarily. If these disclose 
the facts, and are bona fide, it would seem but just and reasona- 
ble that they should fully warrant an abandonment. The exist- 
ence of the causes, and the bona fide of the surveys, and the 
exercise of proper care in making them, must all be questions for 
the jury, and when established to their satisfaction, the surveys 
must conclude. — 2 Phil, 292. The case under consideration 
shows an action of this kind^ upon such surveys. In this in- 
stance, however, they were exceptionable. They were made 
when the vessel was so situated that accuracy or even a proper 
approximation to it was impossible. The owners were warned 
on this head by the insurers, all parties being on the spot ; they 
however took no steps to correct them ; their accuracy, and to 
some extent their bona fides, was assailed, and it would have 
been ly^idoubtedly a pernicious precedent, had the Courts under 
such circumstances sustained them. With these guards and 
qualifications, the right to abandon on surveys and estimates 
in cases of technical total loss is unquestionable. 

It must be very obvious in all the cases under this rule, 
that the repairable condition of the vessel seems to be implied, 
the expense and not the feasibility being the question. Hence 
it may and does often happen, that it would be more to the ad- 
vantage of the insurer to make the actual repairs, than to submit 
to the claim of a total loss. 

How far an unquestionable right to abandon can be intercept- 
ed by such an offer, is rather an unsettled question. Lord Mans- 
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field seems to have yielded to its actual or apparent equity (ar- 
guendo) in a case of recapture, where he is reported to have said 
that the loss under the circumstances must be considered total, 
unless the insurer would engage in all events to bear all the ex- 
penses, though they should exceed the value or fail of success. 
— Hamilton vs. Menden, 2 Burr, 1198. 

Mr. Justice Washington applied the rule to a case of techni- 
cal total loss occurring at an intermediate port and in the course 
of the voyage, and ruled that when a vessel is injured to more 
than one-half her value, the assured had a right to claim for a 
total loss, unless the underwriter offer to pay the amount of re- 
pairs at all events, although they may exceed what he otherwise 
would be liable for. — Hart et al. vs. Delaware Ins. Co., 2 Wash. 
C. C, 351. 

Chief Justice Parsons sanctioned the same rule in a case of 
stranding, where assistance might have been easily procured, but 
where it was doubtful whether the attempt to get her off would be 
successful. He there held, that in such case the insured might 
abandon unless the insurers would engage to pay the expenses of 
the attempt to get her off, and also to repair her if the attempt 
should succeed. — ^Wood vs. Lincoln and Kennebeck In^ Co., 6 
Mass., 482. Chief Justice Tilghman, in a case of technical total 
loss, made a direct application of this doctrine, and decided, that 
though the insured may abandon when the damage exceeds one- 
half the value, yet he shall not be allowed to exercise this right, 
if the insurer will undertake to repair the damage though it should 
exceed half the value. — Ritchie vs. U. S. Ins. Co., 6 Serg. & 
Rawle, 508. On the other hand, Mr. Justice Story seems in- 
clined to think, that in a doubtful case such an offer might be a 
material ingredient in considering the owner's right to abandon, 
but insists that it never has been relied on to defeat an indisputably 
vested right to abandon. — ^Peale vs. Merch. Ins. Co., 3 Mason, p. 27. 
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Mr. J. Smith, of the Supreme Court of Connecticut, is de- 
cidedly opposed to it, holding that such a course contradicts the 
whole current of authorities. — King vs. M iddletown Ins. Co., 1 
Conn., 237. I know of no direct adjudication on this point in 
the State of New- York ; there are, however, dicta both ways. 
Chancellor Walworth thinks that an offer to repair would de- 
prive the insured of a right to abandon, if the vessel is in safety 
and the voyage not lost; and C. J. Savage, intimating that though 
an ofier by an underwriter to repair may not defeat a vested right 
to abandon, yet agrees with Story, J., that an offer to bear all 
the expenses is a proper ingredient in considering whether the 
owner has a right to abandon. All this seems to justify the re- 
mark of Story, J., that it is introducing a new element of discord 
into the law of Insurance. — Peale vs. Merch. Ins. Co., 3 Mason, 27. 
Upon the whole it seems to me, that had the Court, in the case now 
under consideration, decided that there might be an abandonment 
for a technical total loss on estimates in the home port at the 
termination of the voyage, all would agree that it would harmo- 
nize with such a doctrine in such a case, to allow the right to be 
effectually controlled by such an offer. And perhaps also, as a 
general rule, it would be equitable and just to confine it to cases 
of technical total loss, and then to apply it to all cases of that 
character. 

If a ship has received her death- wound from perils insured 
against, and arrives at her home port a wreck, physically speak- 
ing, there seems to be no good reason why she may not be there 
abandoned as a total loss. But when the loss is entirely tech- 
nical or constructive, the rule may well be otherwise. It is with 
reference to this latter species of loss that Radcliff, J., remarks, 
" I know of no case in which the insured can abandon after a 
voyage is completed, and he is informed it is so. The object of 
the insurance is at an end, and if any loss has been sustained, the 
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parties must be governed by the circumstances of the case as 
they are found to exist. The contract is satisfied if that loss is 
paid, and it oan be no other than a partial loss. — Parage vs. Dale, 
8 Johns. Cases, 157. 

This view of the subject has received the direct confirmation 
of the Supreme Court in Pezant vs. The National Ins. Co., 15 
Wen., 458, which was a case of alleged technical total loss and 
an abandonment on estimates in the home port ; and the Court 
held, that where the vessel has completed her voyage and reached 
her port of destination, where the owners reside^ in a repairable 
state, the assured has not the same right to abandon on the 
ground of a merely technical total loss, as he would have if the 
vessel were in some other port, unable to complete the voyage ; 
and referring to the case of Parage vs. Dale, Bronson, J., says, 
that the doctrine laid down in that case in relation to abandon- 
ment in the home port, after the voyage was completed, has not 
been departed from in any subsequent case ; and must now be 
regarded as the settled rule on the subject in this State. — lb., 459. 

The sale of the ship by the owner in her home port, in the 
view taken by the Court of the rights of the parties, became a 
question of no moment. The loss being partial, the ownership 
was undisturbed, and the owner consequently at liberty to sell in 
any way he might elect. The right to sell is very often an ex- 
ceedingly delicate inquiry. This case, however, lays no foun- 
dation for its consideration ; it will present itself more naturally 
hereafter. 
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SECTION III 



CASE. 

Augustus A. Cammann, Nath'l P. Hosack, and Henry Bohlen, 

vs. The National Insurance Co. 

Superior Court, New-York. — Cotam Oaklet, J. — Dec. 1834. 

Assumpsit on a Policy of Insurance on the brig Andes. Plea,. 
General Issue. The plaintiffs insured with the defendant the 
brig Andes, for twelve calendar months, to commence on the 18th 
May, 1833, "loss, if any, payable one-half to plaintiffs, and one- 
half to Caleb Miller." The Andes departed from the port of 
New- York, on a voyage to Tampico, in Mexico, on the 19th 
May, 1833, and on the 13th of June following was stranded near 
the Bay of Tampico, and the present, action was brought to re- 
cover for a total loss. The declaration averred interest in the 
plaintiffs and Caleb Miller. The loss was laid in the first count, 
in the following words : " That while proceeding on the voyage, 
on the high seas, the said brig, by and through the mere perils 
and dangers of the seas, and by the force and violence of the 
winds, and waves, and currents, was wrecked, stranded, and 
lost. And in the second count, in more general terms, '* By and 
through the mere perils and dangers of the seas, and by the force 
of the winds, waves, and currents, she became and was totally 
lost." There are two charts of the coast of Tampico, Blunt's 
and De Mayne's. The longitude of Tampico Bar, by Blunt's 
chart, is 98° 2' W. ; by De Mayne's chart, 97^ 46' W. The 
actual longitude from observation is 97^ 45^ W. De Mayne's 
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was made in 1824, and found sufficiently correct by those who 
navigated by it, and Blunt's had been found incorrect by all who 
had used it ; still, however, it was one by which American navi- 
gators sailed. Since the loss of the Andes, Blunt's chart has been 
corrected, and the longitude of the bar placed at 97° 45' W. The 
Andes was navigated by Blunt's chart.* Captain Miller, of the 
Andes, had made many voyages to Tampico, and was well ac- 
quainted with the coast, which is not a dangerous one, using 
proper precautions. The Andes stranded on the 13th of June, 
in the night time, a short distance from the bar. At the time, 
they were on the look-out for land, but from the captain's reli- 

r 

ance either on the erroneous chart or upon his own knowledge 
of the coast, they had not yet deemed it necessary to heave the 
lead. When they first descried land under these circumstances it 
was half a mile off, and in the act of putting about the brig struck. 
In this situation, and in about 3^ feet water, she remained until 
the 15th, when the wind and sea increased and made a complete 
breach over her. On the 16th, by the orders of the American 
consul, three sea captains were appointed tp examine her, and 
report the most advisable course to be pursued. They examined 
the brig, and being of opinion that with the first gale she would 
go to pieces, recommended that she should be sold for the be- 
nefit of all concerned ; and she was accordingly sold on the 
19th. The purchaser took charge of her the same day. The 
next day he sounded around her, and found near her a small chan- 
nel. After discharging her cargo on the beach, about six miles 
from Tampico, which was effected in six days, they carried out 
anchors, took the chain to the windlass, manned the windlass, 
and hove by half an hour on the top of every high water for six 
tides, and so got her head into deeper water, in the channel so 
discovered by the purchaser ; this took about three days : after 
this there came a squall from the shore ; they thereupon set all 
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sail, hove her short to her anchors, then slipped both cables, and 
made all sail through the channel for Tampico, where she arrived 
the 9th day after the purchase, entirely uninjured. Upon receipt 
of news of these facts, plaintiffs abandoned. Much evidence was 
offered on both sides, on the question of due diligence by the 
captain in making proper efforts for the relief of his vessel 
prior to her condemnation and sale. 

Anthon and Duer, for defendant, contended that one-half of 
the interest in the subject matter of the insurance being in Caleb 
Miller, he ought to have been joined as plaintiff in the action, 
and that at all events the plaintiffs, if entitled at all to a verdict, 
could only recover to the extent of their own interest. They 
also insisted that the vessel was unseaworthy, not having been 
provided with an accurate chart of the coast, such chart being 
in existence. And also, that it appeared clearly from the evi- 
dence, that the vessel was lost either through the negligence of 
the master or from his mistake, such mistake arising either from 
his reliance on his own experience or on the defective chart, and 
that in either event the insurers were discharged. — 1 Phil, 225. 
LodvAck vs, Ohio Ins. Co., 5 Hammond, 430 ; Goix vs, Ladd, 1 
John. Cases, 346, Kent, J.; Grier vs. Phoenix Ins. Co., 13 John., 
468 ; 1 Phil., 230 ; 3 Benneke on Ins., 390 ; I Phil., 156 ; 2 Emer., 
364 ; Hughes, 196 ; Cleaveland vs. Union Ins. Co., 8 Mass., 308 ; 
Stevens on Average, 378. They also contended that if the de- 
fendants were liable under the special circumstances of the case, 
the loss was not such loss by perils of the seas as to support the 
averment in the declaration ; and that upon the whole case the 
sale of the vessel was unjustifiable, and the defendant had no 
right to abandon. 

Cutting and Grifiin, e contra. 

Oaklet, J. — There is some doubt whether this action is cor- 
rectly brought in the names of the present plaintiffs, without join- 
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ing Captain Miller ; and if the action is correctly brought, there 
is also some doubt as to the extent of the recovery to which the 
plaintiffs may be entitled from the form of the policy. I shall, 
however, for the present decide that the action is well brought, 
and that the plaintiffs may recover the whole value of the vessel. 
The defence of unseaworthiness rests upon the single fact that 
the chart on board was erroneous. If this chart was the one in 
general use among American navigators, the defect in it, as to the 
longitude of Tampico Bar, did not render the vessel unseaworthy. 
As to the alleged mistake, or error in judgment, on the part of the 
captain, in relation to his precise position when the brig stranded, 
if he was a master of competent skill, and used in the course of 
the voyage the ordinary means of ascertaining the situation of his 
vessel, and her proximity to the coast, his mistake in any of these 
particulars will not discharge the defendants. If, however, the 
loss has proceeded from the captain's negligence in omitting the 
usual precaution in approaching the coast which prudent and 
skilful navigators, under like circumstances, were in the habit of 
using, such negligence would discharge the defendants. The 
essential inquiry in this case, however, is, whether the sale of the 
vessel under the circumstances constituted a total loss in judg- 
ment of law ; to have that effect, it must appear that the sale was 
necessary. To establish such necessity, it is incumbent on the 
plaintiffs to show that the vessel could not have been got off and 
saved by any means which were in the power of the captain, and 
that he had in good faith made all the efforts to get her off, and 
used all the diligence and exertions to procure assistance which 
under like circumstances he would have done if he had been the 
owner of the vessel and had been uninsured. These matters I 
shall leave to the jury ; and if they are satisfied that the plaintiffs 
have shown this, then they are entitled to recover, although the 
vessel was afterwards got off in safety. 
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The jury, however, on these matters must form their own 
opinion from all the evidence in the case, and must not rely on 
the opinions expressed by the witnesses, nor upon the survey of 
the captains, under the direction of the consul ; this is evidence to 
show the good faith of the captain, but not to establish conclu- 
sively the necessity of the sale. If the jury find these matters for 
the plaintiffs, I think the averment of loss in the pleadings sufficient. 

Verdict for plaintiffs, total loss. 



The Same vs. The Same. 
Coram Oaklet, J., and a Special Jury of Merchants, Dec. 22, 1834. 

This action was on a policy on the cargo of the brig Andes, 
on a voyage at and from New- York to Tampico. 

The facts attending the loss of this vessel are detailed in the 
preceding case. The defendants being dissatisfied with the ver- 
dict in that cause, a struck jury was ordered by the consent of 
parties. 

Under the survey directed by the American consul at Tam- 
pico, the vessel and cargo had been sold, as they were on the 
bar, in one lot. The cargo was safely landed by the purchaser, 
a few days after the sale, and then conveyed in safety to Tampico. 
The same evidence was laid before the jury as in the last case, 
on the subject of the loss of the vessel, and the liability of the un- 
derwriters under the circumstances. Much additional evidence 
was also offered in relation to the possibility of saving the cargo. 
The weather was rough from the day the brig stranded, so that 
boats could not get alongside to discharge cargo. At the time of 
the survey the wind was blowing fresh, and although there was 
no appearance of a norther, yet if one had come up she would 
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have gone to pieces. The cholera prevailed with great violence 
at Tampico, one-half of the inhabitants had either died or left the 
city, and the captain of the Andes had found it impossible to 
procure aid. The articles thrown out on the beach were plun- 
dered by men armed with knives, who were too numerous to be 
controlled by the crew. Immediately after the sale, however, and 
until the cargo was discharged by the purchaser, the weather 
was mild and pleasant. 

Anthon and Duer, for defendants, raised the same points 
as in the preceding case, in relation to the loss of the vessel ; and 
as to the cargo, contended that the captain had no right at all to 
sell the cargo. If it could be saved, he was bound to save it. 
To entitle the defendants to recover, there must be a physical 
total loss of cargo, or a technical total loss, either by damage ex- 
ceeding half the value of the goods, or from loss of the vessel and 
inability to procure another to convey the goods to their destina- 
tion ; neither of these conditions existed in this case. — 1 PhiL, 412 ; 
Salters vs. Ocean, 12 Johns., 127 ; McGrath vs. Church, 1 Caines, 
225 ; Marshall, 587. Apprehension of loss from theft or tempest 
was no ground for sale or abandonment of vessel or cargo. — 
Heale vs. Franklin Ins. Co., 9 Pick., 467, and cases there cited. 

Cutting and Griffin, e con. 

Oakley, J., after taking the same view of the subject in re- 
lation to the ship as in the preceding case, ruled that the dangers 
arising from robberies would not excuse the captain, if in other 
respects he could have saved the cargo. That, if the situation of 
the vessel, after her stranding, was such as to make her total 
destruction highly probable, the captain, after exerting all means 
in his power, in good faith and with due diligence, to rescue the 
cargo, and being unable so to do, was not bound to wait for the 
occurrence of a favorable gale of wind, or of an unusual high tide, 
or any other accidental circumstance, to aid his efforts, but had 
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in such case a right to abandon the attempt, and the sale of the 
cargo would be justifiable. 

Verdict for plaintiffs. 



COMMENTARY. 

A contract requires, in addition to proper parties, a subject 
matter to which the stipulations on both sides must relate. If 
this is absent, there can be no contract. If Titius and Caius, re- 
siding in Naples, enter into an agreement for the purchase and 
sale of the mansion of Titius in Rome, which at the time is mu- 
tually supposed to exist, but has been in fact accidentally de- 
stroyed by fire, the subject matter haying failed there is no con- 
tract. This is a rule of universal application, and affects all en- 
gagements. The subject failing, the contract in its inception is 
incomplete. There are cases where the party thus affirming the 
existence of that which does not exist, may be exposed to an ac- 
tion for a breach of his implied undertaking ; with this, however, 
we are not now concerned. The absence of the matter affirmed 
always intercepts the obligation of the party to whom such 
affirmation is made. — Poth, Contr, (fAssur., p. 12. 

The subject matter of a marine insurance on a ship or vessel, 
is necessarily a ship or vessel But as the contract is made with 
reference to perils to be encountered on a definite voyage, her 
capacity to perform that voyage forms an essential part of such 
subject matter. If she has not this capacity she is unseaworthy, 
and whatever may have been the formalities, there is no con- 
tract, there being no proper subject matter. This necessarily 
admits of some qualifications, as may be gathered from the com- 
mentary on the last case. 

In general, then, a vessel to be sea- worthy, so that a policy may 
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(in the language of lawyers) attach, must not only be sound in 
her hull, but must be in every particular competent to perform 
the voyage on which she is about to proceed. For this purpose, 
she must be sufficiently officered and manned, well equipped, and 
carefully supplied with all things necessary for her prudent and 
safe navigation. Proper charts are as essential as the usual in- 
struments of the mariner's calling, the quadrant or the chronom- 
eter. The absence of these would of course in general be fatal. 
The loss of the vessel, in this case, proceeded in all probability 
from the master's confidence in a defective chart. If it had 
been established, at the trial, that this had been generally con- 
demned as defective, and had ceased to be used by navigators, 
and had been superseded by De Mayne's, the unseaworthiness of 
the vessel would have been fully established. It appeared, how- 
ever, that it was still in general use, and was not corrected until 
after the loss of the Andes. This would seem to indicate a state 
of doubt on the subject in the minds of navigators ; and as the 
correction subsequently made (if itself accurate) proved neither 
chart precisely so, it would have been too severe to make the 
use of such a chart a substantive ground of unseaworthiness. 

The master of the Andes was an experienced navigator ; his 
occupation to a great extent seems lo have been along the coast 
in question. It is a reasonable presumption that he was aware 
at least of the doubt attached to Blunt's Chart, or ought to have 
been. This should have made him wary and watchful in ap- 
proaching the bar. His conduct, on the contrary, at this time, 
was marked with extreme negligence and want of caution. He 
strangely omitted the most usual precaution, and a highly neces- 
sary one (where doubt existed), the heaving of the lead. On 
whom must this gross negligence be visited ? The judge ruled 
that the responsibility was on the assured. This negligence in 
its most reprehensible aspect did not amount to barratry, which 
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requires the ingredient of fraud, and is a peril assumed by the 
assurer. It was the gross carelessness of the servant of the as- 
sured, in whose selection and appointment the assurer had no 
voice. It would seem reasonable that with this the assurer ought 
not to be charged, unless by the terms of the contract he has 
assumed the responsibility. "This (says Story, J.) is a vexed 
question, upon which opposite opinions have been expressed by 
very distinguished Courts." — Andrews et al vs. "Essex Mar. Ins. 
Co., 3 Mass., 26. 

There hsYfi been, and are, on this subject three distinct rules 
(or it may be, modes of expressing the same rule) in operation. 

1. Whepever a loss happens through the master's fault, un- 

less that fault amounts to barratry, the owner, and not 
the insurer, must bear it. 

2. When the proximate cause of the loss is a peril insured 

against, the negligence of the master or mariners be- 
ing the remote cause, the insurer is liable. 

3. The owner having furnished a seaworthy ship with com- 

petent master and crew, the insurer is responsible for 

their misconduct and negligence, although short of 

barratry; there being no implied warranty on the 

part of the owners that the master and mariners shall 

do their duty during the voyage. 

Whether we have here the regular progress of an opinion, 

resulting in a rule perfectly consistent with the whole system of 

insurance law, or whether they are distinct and independent 

opinions, each claiming to represent the true rule, remains for 

consideration. 

The policy of insurance contains the precise contract be- 
tween the parties, and the uniformity of the law of insurance 
depends altogether upon an equally uniform adherence to this 
document. Its stipulations, when they do not violate any spe- 
32 
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cific law, must be enforced without regard to their wisdom or 
{Prudence. The assurers, by this instrument, assume the peril 
of the fraudulent conduct of the master or mariners^ denomi- 
nated " barratry;" but their negligence or misconduct (not fraudu- 
lent) they certainly do not in terms assume. If a case can be 
conceived where a loss does not proceed immediately from a 
peril insured against, as the proximate cause, but from the neg- 
ligence of the master and mariners as a proximate cause, a peril 
of this kind not being assumed by the assurers, they would not 
be answerable for it under the policy. It is possible such a case 
may occur, but it is exceedingly difficult to conceive, define or 
describe one; In all the occurrences requiring the application of 
the rule, so far as the reported cases extend, a peril insured 
against has been the proximate cause of loss, referrible indeed to 
negligence as the moving, but still remote cause. In this sense, 
and thus restrained, the first rule seems correct as an abstract 
rule, and would seem to sustain the general remark of all writers 
on this subject, that the insurers are not responsible for the neg- 
ligence and misconduct of the master and mariners short of 
barratry. In many instances this is elaborately justified on prin- 
ciple. This, however, has nothing to do with it. Those who 
have assumed the risk of the fraudulent conduct, can scarcely 
upon principle be said to decline that of the mere carelessness and 
negligence of master and mariners. The responsibility is the 
result of contraoi merely, and has no higher origin, and is one 
of the incongruities of this peculiar instrument, the " policy." 

The difficulty of disconnecting negligence from some one of 
the perils in the policy has created much of the apparent or actual 
collision of writers and judges on this subject. Hence, perhaps, 
the third rule, derived from the more recent cases, may be found 
to cover the whole field, and to be the most practically correct. 
It may be instructive to compare the action of the judicial 
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mind on this subject in chronological order, in a few of the pro- 
minent cases. 

A very interesting case occurred in the Supreme Court of the 
State of New- York, in the year 1816, A vessel, insured under 
the common policy, against " perils of the seas, fire, barratry, 
&c.," having on board of her a quantity of gunpowder, while on 
her voyage took fire from the gross negligence of one of the crew, 
and was blown up and destroyed, a passenger alone surviving, 
who proved the negligence. The cause was argued with great 
ability by the most eminent lawyers of that day, and a very elab- 
orate and well reasoned opinion was given by Thompson, C. J., 
in conformity with the law in England, as then understood, that 
where a fire is occasioned by the fault of the master or mariners, 
a loss resulting therefrom is not to be borne by the underwriters. 
That they have no concern with the competency or skilfulness of 
the master or crew. That these are matters which concern the 
owners, and any deficiency' in this respect renders the vessel un- 
seaworthy. — Grim V3. The Phcenix Ins. Co., 13 J<^., 25. 

Two years after this (1818) a similar case occurred in Eng- 
land, under the common policy, where a vessel, in the course of 
her voyage, was totally destroyed by fire, proceeding from the 
negligence of the mate. Here the Court held the assurers re- 
sponsible ; and, in answer to the argument in their behalf, that 
the negligence of the master and mariners was not a risk de- 
scribed in the policy, said : " In this case the loss is occasioned 
by fire, against which the assured is protected by the terms of 
the policy ; and, in our law at least, there is no authority which 
says that the underwriters are not liable for a loss, the prosumate 
cause of which is one of the enumerated risks, but the remote 
cause of which may be traced to the misconduct of the master or 
mariners." — Rusk vs. The Royal Ass. Co., 2 Barn. & Aid., 72. 
Since this case, at least, the application of the doctrine of proxi- 
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mate cause is familiar in the law of insurance. — Magoun vs. New 
Eng. Ins. Co., 1 Story,,167; Potter vs. Ocean Ins. Co., 3 Sum., 
27 ; Williams vs. Suff. Ins. Co., 3 Sum., 270 ; Natchez Ins. Co. 
vs. Stanton, 2 Smedes and Marsh, 240. This case sustains the 
second rule. 

* 

The third rule is sustained by the celebrated case of Sadler 
vs. Dixon, 5 Mees and Welsh., 45, affirmed in the Excheq. Cham- 
ber, 8 Mees and Welsh., 890. This case occurred in the year 
1838. In the interval the preceding cases furnished the rule both 
in England and America. 

In this case, the master and mariners, in the course of the 
Toyage, negligently and improperly threw overboard a large 
quantity of ballast ; and, while so doing, a squall struck the ship, 
and she was upset, and finally sunk, and became a totd wreck, 
the removal of the ballast having made her top-heavy, crank, unfit 
to carry sail, and unseaworthy. The Court held the assurers 
liable, and said the question d6pends altogether upon the implied 
warranty as^ seaworthiness. The assured makes no warranty 
to the underwriters, that the vessel shall continue seaworthy, or 
that the master or crew shall do their duty during the voyage, 
and their negligence or misconduct is no defence to an action on 
the policy where the loss has been immediately occasioned by 
the perils insured against. This principle is now clearly esta- 
blished by the authorities, nor can any distinction be made be- 
tween the omission by the master and crew to do any act which 
ought to be done, or the doing an act which ought not, in the 
course of the navigation. It matters not whether a fire which 
causes a loss be lighted improperly, or after having been properly 
lighted, be negligently attended ; whether the loss of an anchor, 
which renders the vessel unseaworthy, be attributable to the 
omission to take proper care of it, or to the improper act of ship- 
ping it or cutting it away ; nor could it make any difference whe- 
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ther any other part of the equipment was lost by mere neglect, 
or thrown away, or destroyed in the exercise of an improper dis- 
cretion by those on board. 

If there be any fault in the crew, whether of omission or com- 
mission, the assured is not to be responsible for its consequences. 

The great principle established by the recent decisions is, 
" that if the vessel, crew, and equipments be originally sufficient, 
the assured has done all he contracted to do, and is not respon- 
sible for the subsequent deficiency occasioned by any neglect or 
misconduct of the master or crew. And this principle prevents 
many nice and difficult inquiries, and causes a more complete in- 
demnity to the assured, which is the object of the contract of 
insurancS." 

This, therefore, which introduces the third rule, is now the 
well established law of England. It sustains, but also goes beyond 
the second rule, and is at complete variance with the first. I am 
not aware of any reported case in the State of New- York ques- 
tioning the case of Grim t^^. The Phoenix Ins. Co., but the ten- 
dency of other tribunals, in other parts of the Union, is clearly in 
favor of the rule sustained by Dixen vs. Sadler ; vid. Hale vs. 
Washington Ins. Co., 2 Story, 176 ; Patapsco Ins. Co. vs. Coulter, 
3 Pet., 222; Columbian Ins. Co. of Alex. vs. Laurence, 10 Pet., 
508; Waters vs. Merch. Louisville Ins. Co., 11 Pet., 213; Hen- 
derson vs. Western Marine and Fire Ins. Co., 10 Rob. Louis. Rep., 
164 ; Copeland vs. The New England Marine Ins. Co., 2 Mete, 
432 ; Paine vs. Protection Ins. Co., 1 1 Ohio R., 147 ; Williams 
vs. Suffolk Ins. Co., 3 Sum., 270 ; Waters vs. Merch. Ins. Co., 
1 McLean, 275. This question of negligence, it must be here 
noticed, is very different from that of gross ignorance in the mas- 
ter, &c. The former, it has been seen« may or may not charge 
the underwriters ; the latter, if established, is fatal to the policy. 
It would show a non-compliance with the implied warranty of 
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seaworthiness, which requires a competent master, &c., at the 
commencement of the voyage. — 1 PhiL, 311-12. 

The jury in this case, however, negatived the fact of neg- 
ligence, and thus confined the inquiry to the stranding and its 
consequences. 

The conduct of the master after the disaster, seems to have 
been bona fide. The peril was imminent, particularly so in the 
latitude he was in ; and the surveys and judgment of competent 
and disinterested men, induced a reasonable apprehension that 
the vessel would speedily go to pieces. Had he left her to her 
fate, and had the apprehension been verified, all concerned would 
have had great reason to complain of his remissness. It would 
seem then, that he acted prudently in selling her in ner peril. 
The interest of all concerned seems to require that this power 
should be reposed in the master to some extent ; without it, ir- 
reparable mischief might In many cases ensue. This necessity 
applies both to vessel and cargo, although the master's position 
with regard to the latter seems different. Where a physical to- 
tal loss actually ensues, the conduct of the master in eflfecting a 
previous sale, will be always commended ; but in other cases, the 
subtlety of his having sold " a risk merely," which the under- 
writers had taken and had the right to run, will be objected, 
and the impossibility of making a scene of peril as striking to 
the mind as it was to the eye, makes the position sometimes 
formidable. 

This right to sell has been much canvassed. In some of the 
marine ordinances it is expressly denied, and it has been dis- 
countenanced by several learned judges. Dallas, C. J., in the cele- 
brated case of Idle vs. The Royal Exchange Ins. Co., 8 Taunt., 
769, reviews these opinions ; and in a case similar to the one 
under consideration, where vessel and cargo were sold in a lot, 
both being in imminent peril, laid down this rule from a series 
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of cases, and which may now be considered as well-settled, 
" That the power is vested in the master from the necessity of 
the case, which supersedes all the ordinary rules of law; that it 
exists only in cases of extreme necessity, and must be exercised 
optima fide." The necessity of the case, and the bona fides of 
the sale, are questions for the jury. — Hall vs. Franklin Ins. Co., 
9 Pick., 476 ; Gordon vs. Mass. F. and M. Ins. Co., 2 Pick., 292 ; 
Fontaine vs. Phcenix Ins. Co., 11 John., 295; 1 Phil, 407, 412; 
Hughes on Ins., 400, &c. 

It follows, as a necessary consequence, that in all cases where 
a sale by the master is justified, there is a total loss without the 
necessity of an abandoment, for the reasons given in Gordon vs, 
Mass. F. and M. Ins. Co., 2 Pick., 256 ; Mullit vs. Shedden, 13 
East., 304. The ownership being divested, there is nothing in 
the owner to abandon, there being nothing remaining to which 
he can Pve title. The insurer has a right to the proceeds ; these 
are in the pocket of the assured, and may be deducted from the 
amount recovered. The fact of the sale therefore, in a proper 
case, creates a total loss. — Parker, J., Gordon vs. Mass. F. and 
M. Ins. Co., 3 Pick., 265. 

The cargo, in relation to the master's right to sell, is now con- 
sidered as governed by the same rule. This has been undoubt- 
edly strongly opposed, and the " necessity of the case," can alone 
be offered as an answer to the strong position of Sir Wm. Scott, 
" That the master is a mere depository and common carrier as 
to the cargo, and the whole of his relation to the goods is limited 
to the duties and authorities of safe custody and convey^ce." 
— Gratitudine, 3 Rob. Ad. Rep., 257. Although the rule is the 
same, still it is apparent that the judges incline to apply it with 
more stringency in the case of cargo ; for the obvious reason 
that this is more under the power of the master. In case of 
cargo, a sale therefore is not to be resorted to except in the " last 
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extremity/' when every other expedient has failed, and every 
other resoarce is hopeless. — Ellenborough, Underwood vs. Rob- 
inson, 4 Camp., 139. 

The matters of form v^hich were incidentally disposed of at 
nisi prius, require a passing notice. The policy was effected in 
the names of the plaintiffs ; this was sufficient to entitle them to 
bring the action ; the averment in the declaration of the interest 
according to the fact, is all that the rules of pleading require in 
such a case. 

In stating the loss, much nicety is in some cases required. 
For if the pleader will undertake to decide in advance for the 
Court, the proper class of perils to which the loss belongs, he 
will do this at his own risk. At the trial a clear loss may be 
established, which in the judgment of the Court may belong 
to a different class, and the assured may in this way he defeat- 
ed, for the want of a proper averment. In ordinary cases the 
general averment is safe enough ; but when there is any com- 
plexity or doubt, it is better to state the loss in the words of the 
protest or according to some detailed statement of the occur- 
rence, leaving it to the Court to place it in its proper class. Here 
the loss was truly by the perils of the seas, the sale being an in- 
cident merely, although this in truth fixed the loss. — Hughes^ 
850. 

These remarks on the form of the action, may be of im- 
portance in many States of the Union. In the State of New- 
York, the code of procedure seems to relieve the pleader (if the 
name may be retained) from all attention to such artistical 
niceties. Whether under that system this case could have pro- 
gressed without bringing in other parties, may be doubtful. 
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CASE. 



The National Ins. Co. vs. James Hat. 

Saperior Coart, Oaklet, J. — 1834. 

Assumpsit for money had and received^ &c. 

The plaintiffs, by a policy of insurance in the usual form, on 
the 21st of September, 1831, insured the brig " Wanderer/' owned 
by the defendant, for a term of twelve calendar months. She 
arrived with a cargo at the port of Qalway in Ireland, during the 
term insured, and shortly after her arrival there, and before her 
cargo was discharged, she " fell over" at the quay and sustained 
damage. A survey was held upon her, and upon that survey she 
was deemed irreparable, and was consequently condemned and 
ordered to be sold, for the purpose of being broken up. The 
veissel was accordingly sold for a small sum, and the plaintiffs, 
upon the production of the papers in regular form, disclosing the 
above facts, and upon an abandonment by the defendant, paid a 
total loss. Shortly after this, the " Wanderer" arrived in the port 
of New- York, in as gbod condition as she was in at the time of 
her departure. This led to further inquiry, and it thereupon ap- 
peared, that at the port of Galway the tide varies in its rise and 
fall from eleven to thirteen feet, leaving the harbor dry upon its 
receding ; that on this account vessels arriving there are secured 
with cables to the quay, so that they may remain upright when 
the water leaves them ; that the falling off of a vessel is a very 
unusual occurrence, and must be ascribed in general to the care- 
lessness of those who have charge of her. 
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That when the " Wanderer" fell off, she sustained very trivial 
injury. That she was not sold to be broken up, but on the con- 
trary she was repaired immediately afterwards by her purchaser 
for a very small sum. These facts being proved, and much sus- 
picion cast upon the transaction, the plaintiffs rested ; and there- 
upon 

Duer and Lord, for the defendant, contended that the plaintiffi 
ought to be nonsuited, having commenced their action premature- 
ly. That the abandonment vested the title in them as effectually 
as if a bill of sale had been made to them, and they were bound 
to tender a reconveyance before the present action could be main- 
tained, otherwise they might here recover her value, and also 
hold the absolute title by virtue of the abandonment. 

Griffin and Anthon contra. 

Oakley, J. — There is nothing in the objection. This action 
is an equitable one, and its object is to establish the entire nullity 
of the abandonment itself. To require under such circumstances 
a reconveyance, when in truth no title passed, seems incongruous. 

Motion for rtonsuit denied. 



COMMENTAET. 

Where a sale by the master is not brought within the rules of 
law stated in the commentary on the preceding cases, no title (in 
general) passes to the vendee ; and consequently the owner may, 
at any time, reclaim his property by due course of law. 

If the owner, however, unites with the master in the perpetra- 
tion of a fraud on the insurers, by an unnecessary sale, such sale 
will bind him, and give a good title to the bona fide purchaser, 
although it can in no wise affect the insurers. 
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This case seems to have been pressed on the consideration of 
the Court in this last point of view, and, thus considered, the de- 
cision at nisi prius is indisputable. The abandonment was clearly 
a nullity, or at least inoperative. All title had at that time eiTec- 
tually passed out of the owner by the fraudulent sale. To re- 
convey, therefore, would have been an idle act, which the law 
would not require on the part of the assurers, there being nothing 
on which it could operate. Non recte revocari ; rescindi et retrahi 
dicitur, quod ipso jure nullum est. — 2 Emer., 197. 

Had the owner been perfectly innocent, and disconnected 
from the improper act of the master, so that the payment to him, 
and the receipt by him, of the amount of the total loss, were in 
truth acts in equal ignorance on both sides of any thing that 
could impeach them, the case would have presented a very differ- 
ent aspect. The owner's title would in such an event have been 
undivested by the act of the master, and would have passed by 
the abandonment to the assurer. In every attempt to rescind 
such an adjustment, (if in truth it could be rescinded, vid. 2 Phil., 
384,) a reconveyance would have been necessary, in order that 
the parties might be placed in statu quo. I do not know of an- 
other case in the books, of a sale thus calM in question by the 
assurers. Between the owners of the vessel or cargo, and pur- 
chasers, it is of frequent occurrence, and in such cases abandon- 
ment and reconveyance are entirely out of the question. The 
master's right to sell, and the circumstances supposed in the par- 
ticular instance to create such right, ex necessitate rei, are the 
only matters canvassed, and his conduct in these particulars is 
subjected to strict scrutiny. — Hughes on Ins., 401, and cases 
there cited. 

The term abandonment belongs entirely to the law merchant, 
in the sense in which it is used in the law of insurance, and is 
defined the giving up to the underwriters the thing insured, or 
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such part of it as may remain on a loss taking place. If such 
absuidonment is properly made, or admitted so to be by an ac- 
ceptance, it transfers the subject insured to the insurers. It is 
not obligatory on the insured to make an abandonment in any 
case ; they have the option to abandon or not. If they do not 
abandon when the thing insured remains in specie, the loss is 
partial. 

It has been correctly observed, that on principle the doctrine 
of abandonment does not seem to be necessarily incidental to the 
nature of a policy. — Hughes, 290. The contract, which is one 
of pure and strict indemnity, does not imply it, nor does it by any 
stipulation in its original form provide for it. Warranties against 
abandoning in certain cases have been introduced since its adop- 
tion in modern times, but this is merely to restrain the right. 
The operation of the right to abandon is, no doubt, exceedingly 
beneficial to the assured. He is enabled by it to cast the burthen 
of the unsuccessful adventure on the underwriters, and, by the 
prompt restoration of his capital, to renew his enterprises. With- 
out this right, the great majority of disasters, now treated as total 
losses, would be mere partial losses, the amount of which could 
not be fixed until the extent of salvage could be ascertained, dur- 
ing all which time payment or indemnity would be necessarily 
withheld, sometimes to the ruin of the merchant. 

The refinements of modern times have, perhaps, a little too 
much extended this right of the assured, and add much force to 
the suggestions of Yalin on this subject, " That it is quite as much 
the interest of commerce that there should be assurers, and that 
there is reason to apprehend that by too great encouragement of 
abandonments this class of merchants, who in truth run all the 
risks, even to the dishonesty of the insured, may be disheartened.'' 
— 2 Valin, 195. Such suggestions, in all probability, led to the 
remark of Buller, J ., in the form of a question, '' Whether many 
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years ago it might not have been wiser for the Courts to have 
determined that the owners should not in any case abandon when 
Uie property did exist?"— Mitchell vs. Eddie, 1 T. R., 616. The 
practice seems to have been established no farther back than the 
year 1745. — lb. 

Prior to that period it would seem to have been the usage to 
recover for a total loss, where it was total within the rules of the 
Courts, leaving it to the assurer, after such recovery, to seek for 
the salvage for his own relief; the judgment having the effect 
of vesting the title to the remains of vessel and cargo in him. 

Shortly prior to the introduction of the right to abandon, the 
underwriters seem to have resorted to Equity for protection. 
Thus, when there was au recovery in a case occurring in%hose 
days, for a total loss by capture, recapture, and sale for salvage, 
which had been awarded to half her value, the undervmters were 
compelled to file their bill, praying, among other things, to be re- 
lieved from the payment of one half of the recovery, on the ground 
that there remained a moiety of the subject insured, which be- 
longed to the assured, and ought to be deducted from the reco- 
very. In that case the Lord Chancellor held, that if there was a 
remnant it ought to be deducted out of the money recovered on 
the policy ; but, as it appeared from the answer that the amount 
of such remnant was still in the Admiralty Court, and had not 
been received by the assured, his Lordship also held that the 
jury could not take any notice of it; it being uncertain whether 
the assured would ever receive it. 

The defendant in that case having offered, in his answer, to 
relinquish the remnant, the Court thereupon decreed, that on the 
defendant's assigning to the complainant all his right in the vessel, 
and also the benefit of the decree in the Admiralty, the bill should 
be dismissed. — ^Ptingle vs. Hartley, 3 Atk., 195. This decision 
took place one year before the introduction of abandonments^ and 
perhaps was instrumental in effecting the innovation- 
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In the other commercial nations of Europe, this right had 
certainly a much earlier introduction. Lord Mansfield says it 
goes as far back as the Rhodian law and the laws of Oleron.— - 
Goss vs. Withers, 2 Burr, 692. Others insist that it is coeval 
with the first introduction of insurance. — Hughes, 289. By the 
celebrated Ordonnance de la Marine of Louis XIV., issued in 
August, 1681, this right is expressly recognized and permitted in 
Prance in case of capture, shipwreck, bilging, stranding, restraint 
of princes, and entire loss of the articles insured. — Art, 46. And 
Benneke, in his chapter " Deir Abandono," vol. 4, p. 15, shows 
it to have existed in very early times in Bilboa, Grenpa, and 
throughout the greater part of the sea-port towns of Italy. — 5 
Benm, 215. It would seem, however, that it had not the full sanc- 
tion and approbation of the old lawyers, on account of its incon- 
sistency with the idea of pure indemnity. — 2 Enter,, 167; 2 
Baldass.yf, 6, tit. 6, § 30, 31, &c. 

This right to abandon is now, perhaps, every where (with 
modifications) a component and essential part of the law of in- 
surance. 

This instrument, which so seriously aflfects the rights of the 
parties, has in no country any fixed or settled form. — 5 Benn., 271. 
Under the celebrated French ordonnance above referred to, direc- 
tions are given to notify the loss, and probably the abandonment, 
by a huissier or sergeant. In Marseilles, a notice at the Cham- 
ber of Commerce is sufficient — 2 Fa/., 97. In England, and in 
America, it is not necessary that it should be in writing. For 
certainty and precision it is better that it should be so, but this 
is not indispensable. — Hughes, 430 ; Patapsco Ins. Co. vs. South- 
gate, 5 Peters, 622 ; Pierce vs. Ocean Ins. Co., 18 Pick., 22. But 
whatever mode or form the assured adopts, it ought to be explicit^ 
and not left open as a matter of inference from equivocal acts. — 
lb. It must be positive, and absolute, and not fettered by con- 
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tingencies, conditions, or limitations, and must truly state the 
reasons or grounds upon which the abandonment is made and a 
total loss claimed. — lb. ; Suydam vs. Marine Ins. Co., 1 John., 
181, &c. 

The instrument is generally in the form of a notice — 22 Pick,, 
191 — and one in the following form, accompanied by letters an- 
nouncing the disaster, was held sufficient : 

" The brig Gem being ashore, and not probable she will be 
got off, I hereby abandon said vessel to the office, and claim a 
total loss as insured by policy 16677." — Reynolds vs. Ocean Ins. 
Co., 22 Pick., 191. 

The advantages, in a commercial point of view, of a very 
libera] construction of the right to abandon, have been already 
mentioned. The disadvantages are all on the side of the insurer, 
and are very obvious. The property, being cast upon his hands 
in a distant port, is too often dissipated and destroyed before 
proper action can be had for its safety. It is true, the master 
becomes the agent of the insurers ; but as these are generally, at 
the present day, corporations, his zeal and care are not much to be 
counted upon. In the hands of the owners, and for their own 
risk and benefit, the amount of salvage, in almost every case, 
would be essentially enhanced. ' Whether any middle course 
can be suggested, securing to the assured a prompt return of his 
capital, and at the same time protecting the assurer in the par- 
ticular of salvage, may be doubtful. * 



THESIS XXII. 



IN8UEAN0E AGAINST FIBB, ETC. 



INTRODUCTION. 

iNsaRANCE against the perils of the seas, against loss by bur- 
glary, against the temporary interruption of a man's labor by dis- 
ease, against its total interruption by death, seem all reasonable 
and proper. Insurances against fire have not at all times received 
the same favor. The casualty guarded against by this contract 
seems more the result of negligence than in the preceding cases, 
where the source of mischief is entirely, or nearly so, beyond in- 
dividual control. 

This branch of the law is rapidly assuming a systematic form, 
and necessarily rests upon its own peculiar axioms and rules. 

The following case will lead to a general consideration of the 
subject. 

CASE. 

Joseph Mortimer vs. The New- York Fire Insurance Co. 

SuFtiRiOR Court, March 13, 1835. — Coram Jones, C. J. 

Assumpsit on a policy of insurance against loss by fire, on 
plaintiflfs stock in trade as a clothier. Plea, general issue. 

23 
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By one of the conditions of insurance attached to the policyi 
it was provided that persons sustaining loss by fire should, as 
soon as possible, deliver, under oath, as particular an account of 
their loss and damage as the nature of the case might admit, &c., 
and that all fraud and false swearing should cause a forfeiture of 
all claims on the insurers. 

The plaintiff having lost all his books and vouchers by the 
fire, except his stock book, which contained an account of stock 
taken about five months before the fire, prepared his preliminary 
proofs in this form : 

Account of stock so taken, . . t(6,563 38 
Purchases made between the taking 
of such account and the fire. . 20,39182 

— — - 26,865 20 
Supposed amount of intermediate 
sales, . • • , ^ 15»550 00 

Salvage^ &c < 9,808 64 

^ 18,358 64 



Amount of loss, . $8,496 56 

At the foot of this statement a memorandum was made by 
plaintiff, as follows : ^' This is the best statement I can giv«, my 
books being lost, dLc. The extent of my loss, however, exceeds , 
$8,000.'' These proofs were accompanied by the oath of the 
insured and the usual certificate of the nearest magistrate, as re- 
quired by the conditions of the policy. 

In stating the intermediate purchases, the names of the indi- 
viduals firom whom such purchases were made, with the amount 
of their respective bills, were given by the insured. 

In the progress of the trial it appeared that some of these bills 
were erroneous, the errors amounting to about $6^000* These 
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errors, however, originated in this manner : the plaintiff having 
called upon those with whom he dealt, for the amount of his bills 
between the two dates of the account of stock and the fire, they had 
in some instances given the face of the account generally on their 
ledgers, without deducting payments or observing the dates men- 
tioned. It also appeared, on tho^ther hand, that the plaintiff bad 
entirely omitted other bills to a large amount which he had pur* 
Q^iased between those dates. 

The defendants made these preliminary proofs evidence in 
chief, and then insisted that the plaintiff's statement of his loss 
was false, and that he was therefore not entitled to a recovery. 
It satisfactorily appeared from the evidence in chief offered by 
plainti£^ that whatever errors might have occurred in the details 
of the data in his proofs, his final loss was correctly stated. 

Jones, C. J., in charging die jury, said that a mere mistake in 
preliminary proofe was of no moment ; that, to create a forfeiture, 
the statement must be i»>t only false, but firaudulent ; that if the 
erroneous amounts were introduced into account by the plaintiff 
with the design of making the loss appear greater than the truth, 
this would work a forfeiture of the policy, whatever might have 
been his loss in fact ; but otherwiae if it was the result of inad- 
vertence and the confusion necessarily attendant on such a mis- 
fcNTtune. 

Verdict for Plaintiff^. 



COMMENTABY. 

The practice of insniring dwelling houses against damagis by 
» is at the present day of such ordinary occurrence, that it is 
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difficult to persuade ourselves that it has not existed from the 
earliest period. 

it seems, however, generally admitted to be a comparatively 
modern institution. 

Pothier speaks of its introduction into one of the great cap- 
itals of Europe (Paris) in the y^r 1764 — Poth. Cent D'Ass., c. 
1, § 1. And Marshall claims for it in another (London) a prior 
antiquity, but still not exceeding half a century in advance. — 2 
Mar., 784. 

It has been and still is, by many, regarded as introducing neg- 
ligence and remissness in relation to an element fearful in its 
power ; and by others as inviting to most pernicious frauds. 

In Holland, it has been much discountenanced, it being there 
deemed more wise to rely on the proverbial caution of the people; 
so far at least as negligence and its perils are concerned, that 
country is cited as an example of the superior advantages of in- 
dividual attention in this particular, over the purchased security 
of insurance companies. 

It is said by those who have compared the statistics of Lon- 
don with Amsterdam, that, after all fair allowances, there is more 
property destroyed by fire in the former city in one year, than in 
the latter in ten. — 2 Marsh., ib. 

In relation to the charge that it invites fraud, nothing very 
definite appears. There is in truth more or less of mystery in the 
origin of all conflagrations, and this, as the humor of the moment 
prevails, is referred to accident or design. 

The statistics above noticed embrace both supposed sources, 
accident or negligence, and fraud ; probably they do not admit of 
a very reliable separation. 

Now so far as concerns accidental fires, and the comparative 
exemption of Amsterdam, the solution of the problem (if problem 
it is) will in my judgment be abundantly found, rather in the 
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character and temperament of the respective people, than in the 
institution of insurance ; the one remarkable for energy, enter- 
prise, and action, the other for caution, circumspection, and repose. 
It is very clear that the element must have greater chances for 
mischief with the first than with the last. The inference then 
would be, that the peculiarities of the English character both 
justify the institution in itself, and establish for them, at least, a 
necessity for its protecting influence. 

The remaining charge, that it promotes fraud, is easily dis- 
posed of. There is in reality nothing to prove that this contract 
is more exposed to this vice than any other in equal use in social 
life. That there is a popular persuasion that way, is evident 
enough in the suspicion which instantjy attaches to ail cases 
where the mystery relating to the origin of the disaster is not 
promptly solved. It is, however, worthy of particular note, that 
the suspicion has had a purifying influence, by creating guards in 
the structure of the contract against the invasion of fraud, by the 
introduction of strong sanctions, stronger indeed than those 
which belong to any other, so that perhaps, practically, no one in 
general use is better protected. A total forfeiture of all the 
party had honestly at risk, is no trivial penalty, especially when 
the heavy visitations of the criminal law are superadded. 

Bennecke is of opinion, that in Hamburgh, and also in certain 
of the cities of Germany, alLthe supposed or actual mischiefs at- 
tending the contract are obviated or controlled by the peculiar 
forms of association there adopted, which, from his description, 
would seem to be very similar to the mutual safety insurance 
companies of the present day. — 5 JBenn., 408. 

While a fluctuating judgment seems thus to have retarded the 
progress of this species of insurance in many parts of Europe, it 
has been received with great favor in England and in the (Tnited 
States, and its use has in both countries become almost universal. 
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This is strikingly manifested, so far as England is concerned, by 
an extract from her revenue returns for a single year (1880). 

r 

Under a duty of 85. on every £100, and Is. upon every policy, 
the duty on fire insurance amounted to £765,855, whilst a very 
similar duty on marine insurances in that great commercial cap- 
ital, amounted to £220,007.— JSZ/fs on R Ins^ Prrf. 

The advantages resulting from this species of insurance are 
very great. In a very large proportion of cases in a city or vil- 
lage, all the property of the assured is in his domicil, and utter 
ruin and hopeless poverty would overwhelm him without the pro- 
tection this contract brings with it. Perhaps in this point of 
view, it is more generally valuable than its kindred contract of 
marine insurance. That more often affords security to superflu- 
ity ; this, to the very means by which the assured subsists. The 
supposed counterbalancing disadvantages, while on the one 
hand their existence is doubtful, are on the other of very little 
comparative moment, controlled and checked as they are by the 
vigilance of the assurer, and the stringency of the contract itself. 
These again seem at present to vanish entirely under the bene- 
ficial operation of the mutual system. 

In this contract, the principle of pure indemnity is more 
strictly maintained and carried out, than in marine insurances. 
The obligation is rigidly confined to the precise physical loss 
sustained. It recognizes no losses by implication, consequently 
there is here no place for abandonment, and its consequences. 
The assured in all cases retains what may remain of the sub- 
ject insured, and is of course at liberty to do with it what he 
may deem best ; it is only important as an item in the account, 
in estimating the amount of injury sustained by the sound article. 
Thus in the case in the text, it was in this way brought into 
the account, and the term '' salvage" merely as a well understood 
conventional term applied to it. Salvage, as such, has, strictly 
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speaking, no proper place in the law of fire insurance.— Liscom 
vs. Boston M. F. Ins. Co., 9 Met., 205 ; Brinley ts. Nat. Ins. Co., 
11 Met., 195. This feature, which grows out of the idea of pure 
indemnity, affords additional protection against fraud. Partial 
losses on movables and stock generally, can be thus precisely 
ascertained ; and as to similar losses on houses, stores, and build- 
ings of all kinds, these seem to stand in no need of this ingi-edi- 
ent of computation ; and thus, in all suitable cases, the salvage is 
kept under the control of the parties most conversant with the 
subject, and most interested in making it available. 

It has been already remarked, that every contract requires, 
among other things, a " subject matter." This, in the contract 
of fire insurance, is of a more simple character than in marine 
insurance. There it is complex, embracing in addition to a sub- 
ject, a capacity in that subject to encounter certain risks of un- 
certain intensity. Here it is simple, and, so far as capacity may 
be considered as at all embraced, it is confined to the form or 
quality of the structure, the business to be carried on in it, oi 
perhaps to its relative location ; matters perfectly ascertainabler at 
the outset, and of a nature at that time fixed and settled. 

The contract, which is also denominated as in marine insur- 
ance " the policy," is a more simple and a better formed document. 
In it the assurer undertakes, for a certain reward or premium 
paid by the assured, to make good to him all such damage as 
may, within a certain period of time, happen by fire to the prem- 
ises described, not exceeding a certain amount expressed. The 
risk of fire thus assumed is of the broadest character, excluding 
only fraud, and that by implication, as in all contracts. The gen- 
erality of the risk is, however, controlled in the policy by the 
special exceptions of losses from invasion, insurrection, riot or 
civil commotion, or military or usurped power. 

The residue of the instrument consists chiefly of cautionary 
provisions. These relate to the following matters : 
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I. Other insurances on the same premises, whether prior or 

subsequent. 

These must be notified to the assurer and must be endorsed 
on the policy, or the whole contract becomes void. This is con- 
fined to insurances made by the party insuring. — Williams vs, 
Cincinn. Ins. Co., Wright, 642 ; Haines vs. Ohio Ins. Co., Wright, 
544. 

The reason of this severity seems to be, that the elements of 
fraud may luik in these repeated and accumulating insurances, 
which, if they are allowed to remain secret, may become the in- 
centives to, and precursors of, a voluntary conflagration. When 
disclosed, however, and approved, the danger ceases. 

II. Contribution among the insurers. 

This is the necessary result of the disclosure provided for 
under the last head, connected with the controlling principle of 
the contract, indemnity. This clause in the policy establishes a 
perfect relative proportion among the several assurers in the 
payment of the loss. 

III. The prohibition of any assignment of the policy without 

the assent of the assurers. 

In making all contracts of a mutual nature, and more espe- 
cially in this, confidence, according to the nature of the obliga- 
tion, must be reposed in the personal character of the contract- 
ing party. It is not difficult to imagine a case where, from the 
standing of the applicant, it would be extreme imprudence to 
enter into such a contract with him. Hence, where, the assur- 
ers have exercised their judgment on this head, no new contract- 
ing party ought to be imposed upon them without their assent. 
This would be to defeat all their prudence and caution, and to ex- 
pose them necessarily to risks they never intended to assume. 

Without this provision, the assurers would probably have 
found the same protection in the rules of law established by a 
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series of adjudications on this head. The introduction, however, 
of an EXPRESS prohibition is both wise and just, protecting the 
insurer from additional risk, and warning the insured of a duty, 
the negligent disregard of which might be ruinous to him. 

These policies are not insurances of specific things mentioned 
to be insured, nor do such insurances attach to the article, or to 
the realty, nor in any manner go with them, as incident thereto 
by a conveyance or ^signment ; they are only special agreements 
with the persons insured, against such loss or damage as they may 
sustain. The sale of the ^premises will not carry the policy with 
it. They are not in their nature assignable, nor can the interest 
in them be transferred in the law from one to another without the 
assent of the assurers, which would be in effect a new contract.— 
Lynch vs. Dalzell, 3 Bro. P. C, 497 ; 2 Marsh, 801 ; Wilson vs. 
Hill, 3 Met., 66 ; Smith vs. Sar. Ins. Co., 3 Hill, 503 ; Maine vs. 
Herkimer Ins. Co., 4 Hill, 187 ; McEwen vs. Montgomery Ins. 
Co., 5 Hill, 101. 

Here the contract properly ends. 

The policy, however, goes further, and introduces, as matters 
of positive • agreement, certain conditions of insurance which 
would have affected the parties, by implication perhaps, to the 
same extent. 

Certain classifications of risk and general rules of conduct 
have also been adopted, by all assurers, for the mutual regu- 
lation of assurers and assured. These are in some instances con- 
clusions of law, and in others either the results of experience or 
positive rules of prudence. These are announced preliminarily 
to all parties, as rules of mutual obligation, and under the name 
of " Proposals, &c.," are attached to the policy, and are made a 
part of it by some special clause of reference. — Roberts vs. Che- 
nango Ins. Co., 3 Hill, 601 ; Duncan vs. Sun Fire Ins. Co., 6 Wen., 
488. This last feature gives some little apparent complexity to 
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the instrument, but is, upon the whole, rather calculated to de-^ 
stroy than promote strife. Such, then, is the general outline of 
this contract. The rules of law which have been hitherto applied 
to it are simple, being generally such as good faith suggests. 

The subject matter of the insurance must be truly and fully 
described, so ks to enable ,the assurer to fix the amount of pre- 
mium and graduate it to the risk. Acct^racy here is of vital 
importance. A misdescription affecting the risk, whether the 
same be accidental or otherwise, takes from the contract the 
*' subject matter," and consequently itAas failed in limine. — Col. 
tns. Co. vs. Lawrence, 2 Pet, 25. Thus,* where a house was de- 
scribed as filled in with brick, and it was not so filled in, the 
policy was held to be inoperative. — Fowler vs. MtnsL Ins. Co., 
6 Cow., 673 ; Carpenter vs. Am. Ins. Co., 1 Stor., 57 ; Dennison 
vs. Thomm. Ins. Co., 2 App., 125. To produce this result, how- 
ever, this misdescription must appear on the face of the policy. 
Loose descriptions, or descriptions in unguarded terms, may a{t 
pear in applications for insurance without injury. These are 
presumed to be reduced to precision when the parties come to 
the solemnity of a contract, in which all previous terms and offers 
merge. — Jeff. Ins. Co. vs. Cotheal, 7 Wend., 81 ; Farmers' Ins. 
Co. vs. Snuyder, 16 Wen., 481 ; Burril vs. Sarat. Ins. Co., 6 
Hill, 188. 

The policy halving attached, the loss is the next topic of con- 
sideration. This, to charge the assurer, must proceed from Jire; 
that is to say, some part of the premises must be consumed or 
injured by fire. This fact occurring, all incidental damage by 
water, removal, &c., is fairly within the risk. 

This is elucidated by an interesting case, in which the rule 
was well sustained in the English Courts. Certain premises were 
insured, as a manufactory for sugar-baking. The building was 
divided into several stories. On the ground floor were pans for 
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boiling the sugar, and a stove to heat them. From this stove a 
chimney or flue went to the top of the building, and as it passed 
each floor, there was a register in it, with an aperture into the 
several rooms, whereby more or less heat might be introduced at 
pleasure. 

The upper floors were used for drying the baked sugars. One 
morning, the fire being lighted as usual below, the servant, whose 
duty it was to have opened the register in the highest story, for- 
got to do so. The consequence was, that the smoke, sparks and 
heat were completely intercepted, and were forced into the room 
where the sugars were drying, which were much damaged by the 
smoke. Gibbs, C. J., held? and in this he was afterwards con- 
firmed by the whole Court, that this was not a fire within the 
meaning of the policy ; that, had the fire been brought out of the 
'• flue and any thing been burnt, the assurers would have been 
liable. — Austin v$. Drew, 4 Camp., 360 ; 6 Taunt., 436, sc. 

The vexed question, under the marine policy, in relation to the 
negligence of the assured and his servants, is at rest here. Neg- 
ligence of some kind is the very essence of the risk. The ele- 
ment is harmless when carefully guarded ; it acquires its power 
from the remissness of its guardians ; against this, especially, pro- 
tection is sought.-— 4 Camp., 360, 1 R. & M ., 00 ; 6 Taunt., 436 ; 
Shaw vs. Robberds, 6 Ad. and Ellis, 76 ; Columbia Ins. Co. of 
Alex. vs. Lawrence, 10 Pet., 507; Waters vs. Merch. Louisville 
Ins. Co., 11 Pet., 213. 

W hen a loss has been sustained by the assured, falling within 
the provisions of the policy, very special duties are imposed upon 
him by the proposals annexed to it, and which we have already 
seen are part of it These duties relate to the preliminary proofs, 
and embrace the circumstances attending the fire, and the extent 
of loss sustained, and are all calculated to repel fraud. As the 
required disclosures are to be made under the penalty of forfeiture 
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for false swearing or deceitful practices, this part of the contract 
requires special care and attention, and at one time required a 
most rigid performance. This, however, is now rather relaxed, 
and in some particulars a reasonable performance is deemed suf- * 
ficient. — Turley vs, Ins. Co., 25 Wen., 375; McLaughlin vs, 
Washington City Ins. Co., 23 Wen., 525. 

The policy requires, among other things, that, in case of loss, 
the assured shall deliver as particular an account of the loss and 
damage as the nature of the case will admit. The case in the 
text is one of the most embarrassing which can arise under this 
provision, and presents the most effectual mode of satisfying its 
requirements. * 

In presenting such a claim, without the aid of books or papers, 
it is quite impossible to avoid error ; it must always be an ap- 
proximation and no more. Hence, the door is immediately open . 
to efforts to attach the penalty of forfeiture by the charge of false 
swearing. The Chief Justice, however, placed the matter in this 
case on sensible and just grounds, consistent with a due regard 
to the interest of the assurers and the safety of the assured. 

It very often happens that, by reason of this clause of for- 
feiture, the charge of false swearing becomes one of a very pain- 
ful character, and pecuniary interest mingling in with it, the 
accusation before the civil tribunal is pursued with a virulence 
which seldom attends it when made in a criminal Court. The 
charge of arson is also of common occurrence in these cases; and 
these criminal issues present subtle questions on the subject of 
proof; some learned men insisting, and apparently with great 
reason, that before the jury can give their verdict against the 
plaintiff upon such charges, the crime of arson or perjury must 
be as clearly and technically brought home to the party in this 
action, as would warrant them in finding him guilty in a criminal 
Court ; others again insisting that to discharge the defendant from 
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liability, it is not necessary that the jury should entertain the same 
certainty with respect to the plaintiff's guilt, as would justify 
them in convicting him on a criminal charge. The leaning in 
England seems decidedly with the first class. — Thurtell vs. Beau- 
mont, 1 Bing., 338. 

The mode of proving the extent of the loss, as adopted in the 
case in the text, was satisfactory to the Court and jury. A much 
less perfect compliance has since then, in a similar case, been 
held satisfactory. — Norton vs. R. & I. Ins. Co., 7 Cow., 645. 

This must sufiice as a general introduction to the 'subject. 
It has not been very thoroughly discussed by any writer. Mar- 
shall devotes a few very able chapters to it, at the close of his 
work on marine insurance ; and Hughes does the same. Mr. Ellis 
in England, and Mr. Hammond in the United States, have each 
given to the profession a small volume exclusively on this branch, 
but they are mere essays, leaving an abundant field for some 
future laborer. Holcombe and Gholson, the American editors 
of Smith's ** Compendium of Mercantile Law," in a note to his 
chapter on insurance against fire, have collected and arranged, 
with much ability, all the American cases on this subject. 
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FffYSIOLOGT OF CX)NTRA0T8: OBLIGATION OF TRUSTEE ; SEN- 
ATU8 00N8TJLTUM MAGEDONIAITOM : 8ABINIANS AXD FRO- 
OULEIAlirS : THE FOLLOWERS OF MANSFIELD AND KENYON. 



INTRODUCTION. 

Each contract seems to me to have its own peculiar physi- 
ology, which being ascertained, becomes the key unlocking 
many of the secret places of the law connected with it. Thus, 
for example, it is of the essence of the obligation of the fiduciary 
or trustee, and therefore in this sense the physiology of his con- 
tract, that his administration of the matters confided to him 
shall be for the exclusive benefit of his cestui que trust. — Jer. 
Eq. Jurisd.y p. 142. Our books are full of learning on this head, 
and the reported cases form a vast collection, throughout which 
this simple idea reigns, however complex may be the facts or 
subtle the distinctions. 

It may be a curious as well as highly useful subject of inquiry, 
and well deserving the attention of the diligent student, how far 
such physiology marks the decisions of the sages of the law with 
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reference to other contracts. Rules thus derived may serve to 
correct or harmonize recorded opinions. 

The confidence necessarily reposed in a trustee makes him 
the depositary of facts concealed from all other persons. To 
allow him to use these for his own advantage would be a plain 
perversion of right. There are many cases in the law where 
such use of superior knowledge is legitimate, and the possessor 
is allowed consequently the full enjoyment of the fruits of his 
superiority ; but in all these cases (although in the opinion of some 
moralists there is a clear violation of duty — Cic. de Off., lib. 3, 
cap. 13) there is no breach of positive or implied obligation, as 
in the case of the trustee. 

Many learned men consider this prohibition of a trustee's 
traffic with trust property, and other similar prohibitions in the 
law, as derived from, or traceable to, a positive enactment in the 
Roman law. — Cooper's Justin., 643, notes. They are inclined to 
trace it to the " Senatus Consultum M acedonianum," which may 
be found Code 4, 28. If this law is applied in the spirit of the Pro- 
culeians, such: rule may be deduced from it, with perhaps no 
greater expansion of its principle^ than attend other interpreta- 
tions by that learned portion of the Roman Bar. This law was 
introduced by the Emperor Claudian, and afterwards re-enacted 
by the Emperor Vespasian, to suppress undue advantages taken 
by griping usurers in their contracts with minor heirs expect- 
ant. To this it is confined by its letter. 

The principle, however, involved in it was no doubt long- be- 
fore this recognized in the Roman law, and perhaps generally ap- 
plied. Accordingly, we find that such its prior existence has 
been made the topic of a special and learned dissertation. '' F. A. 
Hommel Diss, de mutuo filii familias jam ante Senatus Consultum 
Macedonianum, invalido." Some gross enormity no doubt led to 
this particular and pointed imperial decree, denouncing such 
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transactions. Some are of opinion that the law takes its name 
from an unscrupulous usurer named Macedo,*who had drawn 
public attention to himself from his unprincipled contracts of a 
more than ordinary enormity, with inconsiderate heirs of noble 
families perhaps connected with the reigning emperor. Others 
again, from a very peculiar clause at the end of the Senatus Con- 
sultum, are inclined to the opinion that it takes its name from a 
spendthrift heir of some opulent family, who, urged by the pres- 
sure of usurious engagements, had plotted against the life of his 
father, that he might the more speedily come to the possession of 
his inheritance. Whatever may have been its origin, it is cer- 
tainly an important law, and may have been expanded, as has 
been already suggested, so as to meet and suppress all catching 
bargains, and invalidate all undue advantages. It seems hardly . 
necessary, however, to go so far back, for the origin of the rule 
now under consideration, which seems inherent in the contract 
itself, and to flow necessarily from the relations of the trustee 
and the perfect justice and integrity which they require. 

There is some difficulty, in many cases, in administering the 
rules of equity relating to trustees, in Courts of common law ; 
this being an original branch of equity jurisdiction, and more 
easily, eflectually and safely administered there. There are, how- 
ever, certain cases of simple trust and matters of plain equity, 
where Courts of law, seeing the obvious justice, and having the 
ability to redress, have assumed jurisdiction to avoid the expense 
of sending parties to other tribunals. — Winch vs, Kelly, 1 D. & 
E., 622. The following may be deemed of that character. 
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CASE. 

John A. Davenport vs. William Lacon, 
Coram Jones, C. J. — Superior Court, 1834. 

Assumpsit on several promissory notes. Flea, general issue. 

The defendant in his defence proved that he was insolvent, 
and that the plaintiff had offered to assist him in negotiating 
compromises with his creditors. That he had done so, but with- 
out success. That some of his creditors having sued him, the 
plaintiff became his bail, and rendered him other friendly offices. 
That to indemnify him against his suretiship, and to enable him 
to reimburse himself all advaaces actually made and which he 
might make in future, he had assigned to him all his property on 
those trusts. After this, and while the assignment was in full 
force, a misunderstanding had grown up between him and the 
plaintiff, and in consequence of such misunderstanding, the plain- 
tiff had bought from defendant's creditors, for small sums, the 
notes in question. 

Jones, C. J. — The plaintiff stands in the situation of a trus- 
tee for the defendant, and cannot be allowed to avail himself of 
the knowledge he has thus acquired of the defendant's circum- 
stances to make a profit to himself to the defendant's injury. He 
is entitled to be reimbursed what he has paid for these notes, with 

interest, and nothing more. 

Verdict for amount paid. 

An application was made to the Court by the plaintiff for a 
new trial, but the Court confirmed the decision of the C. J. and 
denied a rule. 
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This transaction would hava been perrectly legal and unex- 
ceptionable, in a stranger, who by such a purchase would hare 
acquired all the rights of the creditors to the full extent of their 
several demands, without any regard to the price paid. That 
the same transaction shall be valid and lawful when entered 
into by one iodividual, and invalid and unlawful when entered 
into by another, seems at first to partake of paradox ; it is, how- 
ever, no strange doctrine in the law. In the administration of 
this particular branch, and especially where the trust is implied 
from an involved and complex state of facts, this peculiarity 
creates much embarrassment and difficulty. This is very ap- 
parent in the leading case on this subject, _ where the line of di- 
vision wfis exceedingly delicate, and induced Lord Thurlow to 
say : " The great doubt which I have had frc to 

the end of this controversy is, whether the gi I 

must go if I affirm this case (vacating a sa e- 

cessary implication, extend to many other ca ill 

run the hazard of undoing all the common ti q- 

kind, and of rendering all their dealings too insecure." — Fox va. 
Mackrath, 2 Br. C. C. 400 ; 2 Cox, 320. The great question was 
whether Mackrath, the defendant, was a fair purchaser, wbidi 
he undoubtedly was, unless charged in the law with the charao* 
ter of trustee. 

What then is the peculiarity which works such fatal results 
in transactions otherwise legal and obligatory ? It is the exist- 
ence of a state of confidence and trust created by express con- 
tract or resulting by implication of law, and the inconsistency of 
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the act done, with such confidence. The question, therefore, to 
use again the words of Lord Thurlow, is not whether the trans- 
action is such as a man of honor would disclaim or disdain, nor 
whether the advantage is such as a man of delicacy ^ould re- 
fuse to take, for many contracts so marked are sustained in law, 
but whether it falls within some settled definition of wrong, re- 
cognized by Courts of Equity. — Fox vs, M ackrath, ib. 

This rule is exceedingly flexible, and is freely applied to all 
cases falling, by the most liberal interpretation, within its spirit. 
Abused confidence, whenever such confidence has been necessa- 
rily reposed, directly or indirectly, by the institutions of society, 
is the proper element of this principle. 

The ** Senatus Consultum Macedonianum'* referred to in the 
introduction, and sometimes urged by counsel in their arguments 
on this subject (Chesterfield vs. Jansen, 1 Atk., 313), may in this 
view be deemed the earliest positive recognition of this rule ; for 
it is not perhaps too strong a position to advance, that in all 
transactions between infants and adults there is a species of pu- 
pillary relation between the parties, creating a proper fiduciary 
or quasi fiduciary state, to which the law may attach. 

This subject is abundantly discussed in the case of The 
York Buildings Company \)s. Mackenzie, 8 Bro. P. C. (Tomlin's 
App. 41), in \he House of Lords. This is, in the language of 
Chancellor Kent, "one of the most interesting cases on a mere 
technical rule of law that is to be met with in the annals of our 
jurisprudence, considering the eminent character of the counsel 
who were concerned, and who have since filled the highest judi- 
cial stations, and the ability and learning which they displayed in 
the discussion." — Davoue vs. Fanning, 2 John. C. C, 265. And 
it is correctly said that successive judges, in explaining the reasons 
and operations of this principle, have only been able to vary and 
impair, and not to improve the language of the counsel for the 
appellant in that case. — Ib. 
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The American case from which these remarks are extracted 
has also received very high commeDdation. " It is/' says Judge 
Wayne (in giving his opinion in the Supreme Court of the 
United States in Michoud vs. Girod, 4 How., 533), " a critical 
and able review of the doctrine as it has been applied by the 
English Courts of Chancery from an early day, and has been re- 
ceived, with very few exceptions, by our State Chancery Courts, 
as altogether putting the rule upon its proper footing. Indeed, it 
is not too much to say that it has secured the triumph of the 
rule over all qualifications and relaxations of it in the United 
States to the same extent that has been achieved for it in Eng- 
land by the great Chancellor Lord Eldon." That is to say, 
it shows that the rule here and in England is the same ; that such 
transactions are entirely void, without inquiring into the bona 
or mala fides of the trustee. If to these cases are added the 
elaboiiite notes of Mr. White, and those of the learned American 
editors to the leading case of Fox vs, M ackrath, 1 White's Lead- 
ing Cases in Eq., 72, nothing remains to be desired in the eluci- 
dation of this interesting subject. * 

In the introduction to this article some allusion has been 
made to the sects which divided the Roman bar. Perhaps the 
subject, which has naturally introduced this historical topic, and 
this volume, intended for the student, cannot be more gracefully 
closed than by a slight reference to that division and to its cor- 
responding feature in the history of the English bar. 

In the reign of Augustus, two sects, families, or parties, start- 
ed into existence at the Roman bar, and continued in friendly 
rivalry until the reign of the Emperor Hadrian. Antistius Labeo 
and Ateius Capito, the most renowned lawyers of their day, 
are admitted to have been the parents of those sects. As Au- 
gustus was the first emperor who restrained the responsa pru- 
dentum, and confined that important power to those to whom 
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the prince might think fit to delegate it, there can be little room 
to doubt but that equal encouragement was extended by him to 
both these leaders. Under subsequent emperors, the one or the 
other sect was favored, and they began to assume distinguishing 
party appellations. Sabinus, in the early part of the reign of Ti- 
berius Caesar, asserted the doctrines of Capito, and his followers 
have ever since been named " Sabinians." Proculus, towards the 
close of the same reign, asserted those of Labeo, and gave to his 
followers the name of " Proculeians." Of equal learning, but dif- 
fering in philosophy and discipline, the law, as the one or the other 
party prevailed, partook of their marked peculiarities. The Sa- 
binians adhered strietly to the letter of the ancient law, while the 
Proculeians, yielding to a spirit of innovation, introduced new 
doctrines, marked by subtle and equitable modes of interpretation. 
In progenie Labeonis plurior intelligitur et audacior ingenii fidu- 
cia. Contra in Capitonis sectatoribus, modestior timidiorque 
prudentia. Atque hinc in illis quidem quae apud veteres definita 
erant, Sabiniani tritam ab antiquis ultro sequuntur viam: dum 
Proculeiani in nullus verba jurare se professi, quesliones denuo ad 
ezamen revocant. — 1 Poth. Pand., 204. 

This division in the Roman Forum is not inaptly traced at 
the English bar to the followers of Mansfield and Kenyon. Mans-' 
field, ** possessing a mind in which the most exalted talents were 
improved by the most extensive cultivation, regarded jurispru- 
dence as a rational science founded upon the universal principles 
of moral rectitude, but modified by habit and authority, and was 
anxious to exert those faculties in tracing every question of pri- 
vate ^ight or public justice to its proper source." It was his en- 
deavor to render the tribunal where he presided not only the in- 
strument of immediate justice, but an instructive seminary to 
such as were engaged in professional studies." Hence *' his de- 
cisions will be referred to, not merely as individual precedents in 



PHYSIOLOGY OF CONTRACTS. 371 

cases having a direct coincidence of circumstances, but as im- 
portant guides in investigating the grounds and rudiments of law." 
— Ev., Mansf, Pref. These habits of mind appear to me to have 
been the same with those which gave the Proculeian sect its pe- 
culiar features. The results were clearly the same, the intro- 
duction of new and striking principles from other systems, and 
the equitable expansion of received doctrines. Kenyon, on the 
other hand, who immediately succeeded Mansfield, recalled the 
law to its ancient boundaries, and in this particular is fairly to 
be ranked in the class of the Sabinians. Content with declaring 
clearly and learnedly the ancient and well-settled law of the land, 
which he deemed suiBcient for all purposes, he disregarded orna- 
ments and refiiiements, and returnecf the equitable interpretations 
of his predecessor back to those tribunals recognized as their pro- 
per depositories by the common law. While Mansfield, therefore, 
like the Proculeians, extended and adorned the law, Kenyon, 
like the Sabinians, strengthened and secured its foundations. 
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Abandcmmeiit— when and how introduced into Marine Insurance, 346. 

form of, 346. 

not allowed on Fire Policies, 366. 
not allowed in the Home Port, 321. 
when allowed on Surveys, 323. 
how afiected by offer to repair, 321. 
Acceptance of Bills of Exchange under Revised Statutes, 120. 
AccusatioQ — how far the duty of the citizen, 163. 
among the Romans honorable, 164. 
Accuser— how &t protected by law, 166. 
Adverse possession, 137. 

its consequences, 139. 
effect of knowledge of badness of tide, 143. 
Reviser's rules relating to, 142. 
Advocacy — ^what, and how esteemed, 207. 
Advocate ofthe civil law, 29. * 

of the preibnt day, and the orator of the day of Cicero, their difference, 26. 
advance in dignity under the Empire, 27. 
in the same grade with the Imperator, 28. 
Affirmance of Infant's Deed, 163. 
Age— various laws on subject of full age, 236. 
Ancient Documents — as evidence, 147. 

rules govemi^ admission of, 166. 
le first CounseUor who recdved fees for pleading, 26. 
not inferior to Demosthenes or Cicero as an orator, 26. 
Preceptor of Thucydides, 26. 
Specimens of his eloquence, where to be found, 26. 



J 



374 INDEX. 

Ateius Capito, founder of the sect of Sabinians in the civil law, 369. 
Apprentices in the law, 31. 

Attorney-General — rights and duties in Criminal Cases, 166. 

in the various States of the Union, 166. 
and Solicitor-General in England, difierence, 166. 
Attorney — the same as Procurator in the civil law, 29. 

not distinguished from Counsel in many States, 29. 
propriety of distinction, 30. 

superior learning will always establish distinction, 30. 
Authorities— what in the law, 211. 
rigidly adhered to, 211. 



B. 

Barristers, Sergeants, &e. — ^what, in the law, 29. 
Bills of Exchange — acceptance of, 120. 
Bills of Lading— nature of, 97, 104. 

form of, 103. 

meaning of wording " in good order," &c., 98. 

freight by measurement, meaning of, 104. 

perils of the sea, meaning of, 99. 

exceptions, 106. 

saving clauses, 109. 

for steamers, form of, 106. 

executed in triplicate, 107. 

transferable, 107. 

what class of bailment, 107. 

saving clauses, when disallowed in New-York, 111 

duty of masters under, 111. 

delivery under, 113. 

contents unknown, meamng of, 113. 
Bogert vs. Angevine, 161. 
Brevium Registrum — ^its character, 54. 

oldest book in the law, 64. 
Brodie vs. Rathbone, (Freight,) 98. 
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Cammann vs. National Insurance Co., (Inswance,) 326, 329. 
Caplto, Ateius, founder of the sect of Sabinians, 369. 
Cargo— sale by master, when allowed, 339. 
Carow vs. Hofiman, (Title growing out of larceny,) 133. 
Cairiera by land and water, no difference in responsibility, 108. 
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Cases — superiority of decided cases over a Code, 209. 

Cesaio Bonorum, 75. 

Character — ^bow far a shield, 170. 

when it may be given in evidence, 173. 

when in civil and when in criminal cases, 173. 

the term whence derived, 174. 

admissibility in criminal cases settled, 176. 
in civil cases unsettled, 177. 

its admissibility generally discussed, 176. 
Chevalier vs. Brewster, (Slander,) 186. 
Cicero de Officiis, 169. 

in Qnintnm Cosciliom, 164. 
Cincia lex, 27. 
Civil law — why common law hostile to it, 47. 

the history of its introduction into England, 61. 

this the strangest part of its history, 61. 

study of established at Oxford, 63. 

Clergy — advocates in courts of law, 60. 

their influence in introducing civil law, 60. 

prohibited to practice by canons, 60. 

by royal ordinances, 60. 

introduce the coif t6 cover the tonsure, 60. 

Code — inferior to common law, 68. 

Codes — ^less certain than decided cases, and why, 209. 

Cognitores, 29. 

Collins vs, Robinson, (Freight,) 99. 

Common law — ^its origin, 63. 

eulogy on, 68. 

why strongly marked by the civil law, 63. 

its superiority to a code, 68. 

Communications— confidential protected, 213. 

social, 214. 

professional, 216. 

protected by statute, 217. 

Composition — ^by resolution of creditors, 71. 

deeds, their use, 74. 

peculiarities attending, 78. 

private agreement in opposition to, void, 78. 

most rigid good faith required, 78. 

money obtained by such means from debtors may be recovered 

back, 81. 

relief in equity, 82. 

nonperformance by debtor fatal, 83. 

Contracts — commercial, Malines* division, 297. 
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Counsellor— of the common law, 28. 

borrows honorarium from the Roman orator, 28. 

at Nisi Prius, his duties there, 1 16. 
Cowperthwaite vs. Sheffield, (Bills of Exchange,) 34. 
Criminal law in England and America, 165. 

D. 

Davenport vs, Lacon, (Trustee in courts of common law,} 366. 

Deed— composition, its nature, 77. 

Defensores in the civil law, what, 29. 

Degradation, self— when and how far compelled, 223. 

distinction, when it is the disclosure of crime and when it is 
a result from the question, 222. 
Degrees, academical — ^in the law, 31. 

the propriety of, 31. 

conferred in the English Universities, 31. 

project for conferring them in United States, 31. 
Descent tolling the entry, what, 268. 
Depau vs. Chazouraes, (Freight,) 103. 
Dias V8, Morrell, (Foreign Judgment,) 276. 
Dignity-— necessity of grades in the profession, 29. 
Disseisin, what, 260. 

Divinatio, among the Romans, what, 164. 
Dobson's Oratores Atdci cited, 26. 
Doe vs. Roe, (Feigned Issues,) 197, 200, 211, 220. 
Dramatic Literature of England retains traces of the dignity of the Notary, 33. 

E. 

• 

Ecclesiastical Courts proceed according to the civil law. and why, 61. 
Edward the Confessor, Legum Anglis conditor, and why, 63. 
Edward I. Legum Anglias restitutor^and why, 63. 
Equity and law — ^not in opposition, 196. 

united administration in the same tribunal, disadvantage of, 196. 
advantages of distinct tribunals, 199. 
how administration of aided by coart of common law, 199. 
Evidence— of character, when received, 170, 173. 

philosophy of, remains to be written, 219. 
mattera of social confidence, 214. 

professional confidence, 216. 
of acts by which witness has degraded himself, 212. 
which may degrade, by the coerced answer, 212. 
** Extravagant Contracts '*— what, according to Malines, 297. 
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Fees of Counsel — ^why taken in advance, 18. 

not dependent on the issue, and why, 19. 
Feigned Issues — their use, 198. 

practice on, 201. 
nonsuit on proper, and why, 202. 
bills of exceptions on, 204. * 

new trials on, in what court moved, 205. _, 
effect of code of procedure on, 206. 
Felony — ^new definition in Revised Statutes, 128. 
Fire, Insurance agamst, 349. 

when introduced, 352. 

discountenanced in Amsterdam, 352. 

mutual system in Hamburgh, 353. 

prejudices against it unreasonable, 353.^ 

favored in England and the United States, 353. 

advantages resulting from it, 354. 

a contract of pure indemnity, 354. 

no technical losses allowed, 354. 

no salvage strictly as such, 354. 

form of the policy, 355. 

loss must proceed from fire, 359. 

false swearing, its effect, 350. 

fraudulent statements of loss, the effect, 350. 

by what proof the crime of false swearing or of arson must be 

established, 350. 
authors on the subject, 350. 
Foreign Judgments — division of, 279. 

which conclusive and which not, 279. 
Forms— essential to the administration of justice, 268. 

necessity of intimate knowledge of, 268. 
Fortescue de laudibus Legum Angliae, cited, 48. 

dialogue between Prince and Chancellor, on the hostility of the common 
to the civil law, 48. • 

Fraud — ^whether admissible at law to impeach sealed instrument, 89. 

difference between, in the contract itself and in the execution of it, 90. 

relief against in equity, 90. 

Year Books cited on this subject, 90. 

rules on this head, 93. 

G. 

Gardener vs. Crowell, (Title to Chattels,) 116. 
Germond vs, Germond, (history of that case,) 212. 
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Godwin— Ms << Political Jaetice," 13. 

his opinions of law and lawyers, 13. 

ill his view an honest more pernicious than a dishonest lawyer, and 

why, 14. 
influence of his paradoxes on the Bar in France,^ 14. 
their influence at the present day, 14* 
Grand Jjpy, 181. 

inviolability of its secret proceedings, 182. 
to what extent disclosures may be compelled, 182. 
" Gratitudine " — Sir Wm. Scott's learned opinion, 112. 
Greenwell vs. Loweree, (Malicious Prosecution,) 160. 
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Hart vs. Nicoll, (Pleading,) 267. 
Henry vs. Stewart, (Counsel Fees,) 15. 
Honorarium — ^its history, 17. 

in the United States, 21. 

its true origin, 26. 

I, J. 

Infancy— law of, 231. 

what, in various parts of the world, 235. 
Infant, his deed — ^void or voidable, 151. 

supposed void under the Revised Statutes, 151. 
voidable at common law, 150. 
Inns— regulated by the Statutes in the United States, 65. 
Innkeepers — ^Roman, who entertained by them, 61. 

Horace calls them " perfidos " et " malignos," 61. 
held in different respect in England, 60. 
the law and its origin in relation to, 61. 
causes of difference between English and Roman, 61. 
their responsibility, 53. 
their duties and rights, 57. 
their lien, 59. 
Insurance, Fire, (See Fire Insurance,) 349. 
Insiuance, Marine, 297. 

subject matter must be, 301, 331. 

deviation, 301, 307. 

scientific cultivation when commenced, 303. 

the number of cases in time of Queen Elizabeth, 303. 

defini.ions of terms, 304. 

Italian definition, 304. 
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Inrannce, MariDe— Light Boat subject of insurance, 303. 

stranding, what, 308. 

loss by charge of salvage, 309. 

seaworthiness what, 331 . 

loss by neglect of master or mariners, 333. 
incompetency of master, 333. 

master's power to sell vessel or cargo, 338. 

abandonment, 342. 

loss, technical total, 314. 

peculiar to United States, 314. 
history of, 316. 
on what value estimated, 317. 
Judge -and Counsel — dilSerent functions, 207. 
Judgment Record — ^what, 269. 

originally in Latin, 266. 

great propriety of recording in a dead language, 266. 

import unquestionable truth, 266. 

penal sanctions cast around, 267. 

no averment can be made against it, 266. 
Judgments, Foreign, (see Foreign Judgments.) 

K. 

Kenyon, Lord — Pleader of a sect of common lawyers similar in principle 

with the Sabinians, 370. 

L. 

Labeo, Antistius — ^founder of the sect of Proculeians, 369* 
Law— certainty of, 207. 

from whence uncertainty, if any, proceeds, 209. 

obsolete, its uses, 267. 

and the profession coexistent, 14. • 

Lawrence vs. Spicer, (Slander,) 172. 
Lawyer, Professional — ^found only in free governments, 14. 
Letter of License — what, 74. 
Lex Mercatoria — what, 67. 

a branch of the common law, 68. 
Lien of Innkeeper, 69. 
light Boat — ^how far insurable, 298. 
Loreilhe vs, DitS, (Foreign Judgment,) 279. 
Loss — ^technical total, what, 314. 

peculiar to the United States, 314. 

history of, 316. 
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what value estimated, 317. 
by negligence of master and maiinen, 326, 327. 
by master's mistake, 327. 
by his incapacity, 333. 
by fire, 335. 

by reason of defective charts, 332. 
proximate caase of governing, 335. 
by charge of salvage, 309. 

(See Insurance, Marine.) 
Lunacy — inquest of, who bound by it, 156. 

traversing directly and indirectly, 158. 

M. 
t 
Mansfield, Lord — ^leader of a class of common lawyers whose principles rosembie 

the Proculeians, 370. 

Malicious prosecution, rules governing the action, 160. 

Market overt — none in the United States, 123, 124. 

a franchise, 249. 

courts attached to, 253. 

officers connected with, 253. 

Master in Chancery, in early times, learned civilians, 64. 

introduced principles of civil law into the original writs 

framed by them, 54-69. 

McAlpin vs. Beach, (Composition,) 69. 

Mercantile Contracts, Malines* division, 297. 

Merchants' Forms, their adhesion to them, 97. 

Mitchel vs. National Innurance Company (Insurance), 310. 

Mortimer vs, New-York Fire Insurance Co. (Fire Insurance), 349. 

N. 

National Insurance Co. vs. Hay (Abandonment), 341. 
Negligence of master or marinertfno discharge of the insurers, 336. 
Negotiorum gestores — ^who, 29. 
Nolle Prosequi — its office, 166. 

by whom entered, 166. 
its effect, 166. 
« Notarial Contract"— what, 237. 
* Notary— dignity and antiquity of office, 33. 

impressed on Dramatic History of England, 33. 
never possessed the same power in EIngland as on the Continent, 33. 
his dignity and power on the Continent, 36. 
his varioas names in the civil law, 36. 
history and progress of the office, 36. 
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Notary, and Tabellio, their difference, 37. 

for the first time subjected to legal control by Justinian, 37. 

importance in the reign of Charlemagne, 39. 

importance under St. Louis, 39. 

subject to constant legislation since his time, 40. 

his powers, &c., 40. 

created in England by Court of Faculties, 41. 

generally by the Executive in the United States, 41. 



O. 

Obsolete law — how far still useful, 257. 
" Offices" — an important title with ancient philosophers, 159. 
of Cicero, 159. 
ofPuffendorf, 160. 
^ Orator" of antiquity, his functions, 25. 

how differing from the counsellor, 25. 
ranked by Cicero with the Imperator, 26. 
declines in dignity as the advocate advances, 27. 
Original writs — framed by Masters in Chancery, 54. 

contain the grounds of common law, 54. 

[nns of Chancery, established for their study, 54. 

the study of, best employment of students' novitiate, 54. 

P. 

"Paley" on the duty of private accusation, 169. 
Papinian Praetorian Prefect in England, 62. 
Pardon — ^policy of, questioned, 242. 

extraordinary one in New-York, 243. 
supposed not consistent with pare democracy, 244. 
peculiar to mixed governments, 245. 
« Partes placitandi" what, 268. 
Parties non-joinder — fatal when, 268. 

in tortious cases, 270. 
joinder of too many, 272. 

reason of the rule, 269. 
" Patrons" in the civil law, what, 29. 
Paulus and Ulpian, assessors of Papinian, 62. 
Pearsall vs. Howard, (Pardon,) 243. 
Perils of the seas in bills of lading, what, 99. 
Personal property, title to, 117. 

where claimant's possession is derived from fraud, 122. 

is derived from felony, 122. 

35 
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Personal property, when title to may be made by fnctors, 126. 

volantary delivery, its effects on title, 126. 
origin of the rule, 125. 
Philosophy of eyjdence, 219. 

yet to be written, 219. 
Physiology of contracts, 363. 
Piepondres, Court of, what, 253. 
Pleading, special — a science, 85. 

its value, 85. 

recommended by Coke, 86. 
repudiation of the system impossible, 86. 
recommended by Sir W. Jones, 96. 
best system of logic, 96. 
Possession of real estate, what constitutes, 141. 
Pringle vs. Philips, (title to personal property,) 130. 
Proctors, what, 29. 
"Proculeians," in the Roman law, 370. 

resemble followers of Mansfield in England, 270. ^ 
" Procurators," what, 27. 

Profession of the law, its history yet to be written, 15. 
Protest to bills of exchange, the sole remnant of notarial power, 44. 

how far necessary, 44. 
whether it is best notice of dishonor, 44. 
whether it mnst accompany such notice, 45. 
part of th^ constitution of a bill of exchange, 45. 
not necessary for inland bills or promissory notes, 46. 
Puffendorf de Officiis, 160. 

Q. 

Quintum Cecilium, Cicero in, 164. 

R. 

Real property, title to, 137. 

distinction between real and personal not known to the ciyil law, 

137. 
more highly valued than personalty at common law, 138. 
how affected by adverse possession, 137. 
Record — ^its history, &c., 265. 

originally in Latin, 216. 
propriety of using a dead language, 266. 
its entire conclusiveness, 266. 
reason for this quality, 266. 
peculiar to common law, 273. 
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Record, not known in other systems of law, 273. 

of foreign judgment, conclusiveness of, 275. 
Re-entry, what, 259. 
Registrum Brevium, its character, 54. 

the oldest book in the law, 54. 
Revision of statutes, rules of construction, 151. 
Romania, assumed name of Britain, when and why, 61. 
Roosevelt vs. Fuller, (Fraud in a Deed,) 86. 

Sabinians in the Roman law, 369. 

resemble followers of Mansfield in England, 369. 
Salvage, charge of, may create technical total loss, when, 309. 
Seaworthiness, 326. 

defective chart, how far it affects, 326. 
incapacity of master, how far, 326. 
Schools of law ought to be established, 31. 

degrees to be conferred in them, 31. 
Sects in the Roman law, their history and principles, 369. 
Selden's England's Epinomis cited, 69. 
Senatus Consultum Macedonianum, 364. 

parent of rule of trustees' responsibility, 364. 
Seward vs. Seymour, (Innkeeper,) 57. 
Ship — when subject matter of insurance what qualities required, 314. 

sale by master, when justified, 339. 
Simmons vs. Corporation of New- York, (Market,) 250. 
Slander — ^the meanest social vice, 185. 
effect of giving up author, 186. 
law afibrds ineffectual redress, 187. 
propagator of slander mezcusable, 189. 
Snead vs. Rogers, (Bill of Lading,) 102. 
Special pleading — its value, 85. 

at the foundation of the law, 95. 
Sir W. Jones' eulogium on, 96. 
best system of logic, 96. 
Stakes vs. Campbell, (Infancy,) 232. 
Stare decisis — ^importance of the maxim, 211. 
SulpiciuB — ^rebuked by Cicero, 27. 



T. 

Tide to personal property, (see Personal property, title to,) 122. 
Title to real property, (see Real property, title to,) 137. 
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Trustee— natare of his contract, 369. 

supposed to be derived from the Senatus Consultum Macedonianom, 365. 

this subject discussed, 365. 

rule how far enforced at law, 365. 

U. 

Ulpian, Assessor to Papinianin England, 62. 
University degrees at common law, 31. 
University of New-York has power to grant, 31. 
Universities in other States same power, 31. 

V. 

Van Coitlandt vs, Winslow, (Adverse Possession, Lunacy, &c.,) 147. 

W. 

Webb vs. Mohawk Insurance Co., (Insurance,) 298. 
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